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LAWSON vs. POWELL. 


The declarations, admissions and promises made by an executor or ad- 
ministrator, after being clothed with his fiduciary character, are admis- 
sible against the estate in any suit by or against the representative in 
that character. 


Assumpsit, in Burke Superior Court. Decision made by 
Judge Hott, at the May Term, 1860. 


Robert R. Lawson brought an action of Assumpsit, in 
Burke Superior Court, against Green B. Powell, as the 
executor of Zilpha Tomlin, to recover the amount of an ac- 
count due from the testatrix in her life time, and when the 
case was called for trial at the May Term, 1859, the plaintiff 
proposed to read the answers of Wilson O. Davis, to interro- 
gatories taken by commission, and duly returned into Court, 
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in which the witness, Davis, testified: That he was present 
at the office of Alexander McKenzie, in Waynesborough, on 
the 3d day of February, 1857, when the plaintiff and defend- 
ant came in together, and requested McKenzie to enter some 
credits upon an account which the plaintiff held against 
Zilpha Tomlin, upon whose estate witness understood the 
defendant to be the representative. McKenzie did enter 
the credits on the account, as requested by the parties, and 
in their presence, and the defendant then and there said, in 
the presence of McKenzie, plaintiff and witness, that he 
would settle the balance with McKenzie, (the attorney of 
the plaintiff,) and that he, the defendant, had some claims 
against the plaintiff, and, perhaps, a claim against McKenzie 
which the parties all agreed should be received in payment 
of said balance as far as they would go, and McKenzie was 
instructed to make the settlement and receive the claims in 
payment, as aforesaid, at any time the defendant would come 
down. 

This testimony was objected to by counsel for the defend- 
ant, on the ground: “ That the executor could not bind the 
estate of his testator by an admission or promise.” 

The presiding, Judge sustained the objection, and repelled 
the testimony ; whereupon the plaintiff took a non-suit with 
leave to move to set aside the non-suit, and reinstate the 
case. 

An order was taken, by consent, that the motion be heard 
and decided in vacation. The hearing of the motion was 
postponed from time to time, by consent, until the May 
Term, 1860, when the motion was overruled by the presiding 
Judge. 

The decision of the Judge, refusing to set aside the non- 
suit and reinstate the case, constitutes the error assigned in 
this case. 


Joun K. Jackson, for the plaintiff in error. 


No appearance for the defendant in error. 
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By the Court—LumPKIN, J., delivering the opinion. 


Was the Court right in rejecting the testimony of Wilson 
O. Davis, who was examined by commission to prove the 
admissions and promises of Green B. Powell, executor of 
Zilpha Tomlin, deceased, of the indebtedness of his testator 
tothe plaintiff? 

In Sample, Adm’r vs. Lipscomb, Adm’r, 18 Ga. Rep. 
687, it was held by this Court, that administrators or execu- 
tors, plaintiffs in an action, were bound by their acknowledg- 
ments in relation to the subject-matter of the suit, and that 
if the estate they represented was injured by these admis- 
sions, they were answerable therefor; but that third persons 
must be protected in acting upon them. True, the suit in 
that case was instituted by the administrator; but, in prin- 
ciple, it can make no difference whether the acknowledg- 
ments were made by the plaintiff or defendant. In Fenuel 
vs. Gray, 21 Pickering, 243, the Court say and decide, that 
the declarations of an executor or administrator are admis- 
sible against him, in any suit by or against him in that char- 
acter. See also 16 Johns, 277; 4 Cowen, 49; 5 Wend, 558. 

It is now received as undisputed law, that declarations, 
admissions and promises of a trustee, after he is clothed 
with his fiduciary character, will take a case out of the stat- 
ute of limitations; and that such acknowledgments are suf- 
ficient to establish the original demand against the estate. 
1 Greenleaf on Hv., sec. 176, and the cases there cited in the 
notes. 10th Edition. 


JUDGMENT.—Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be re- 
versed upon this gronnd: We think the Court erred in re- 
jecting the depositions of Wilson O. Davis, as to the admis- 
sions and promises of Powell, as executor of Tomlin, and con- 
sequently adjudge, that the non-suit be set aside and the case 
be reinstated, 
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HARDWICK & SMITH vs. WHITFIELD. 


In a claim case, an entry that a previous levy was dismissed, by order of 
the plaintiff, sufficiently accounts for the levy. The entry might require 
some explanation in a contest between a third person as a security, for 
instance, and the plaintiff in fi. fa. 


Levy and Claim, in Washington Superior Court. Decis- 
ion made by Judge Hotz, at the December Adjourned Term, 
1860. 


Sundry writs of fieri facias, issued from a Justice’s Court 
of Washington county, against one James D. Paradise, some 
in favor of Thomas W. Hardwick, and some in favor of 
Samuel Smith, and some in favor of other persons, were 
levied on four hundred acres of land in the county of Wash- 
ington, as the property of said Paradise. Miles Whitfield 
interposed a claim to the land. 

It was recited, both in the claim affidavit and claim bond, 
that the land had been levied on “by virtue of sundry fi. 
fas., in favor of Thomas W. Hardwick, Samuel Smith and 
others ;” and it was stipulated in the condition of the bond, 
that the same was to be void, “should the said Miles Whit- 
field pay, to said plaintiffs in execution, all damages which 
the jury, on the trial of the right of property, may assess 
against him, in case it should appear that said claim was 
made for the purpose of delay.” 

When the levy and claim were returned to the said Supe- 
rior Court, an issue was made up between the “ plaintiffs in 
execution ” and the claimant. 

At the March Term, 1859, the case came up for trial, when 
the counsel for the plaintiffs offered in evidence four fi. fas., 
issued from the Justice’s Court of the 92d district, G. M., 
of Washington county, in favor of Thomas Hardwick, on 
each of which fi. fas. the following entries appeared, to-wit: 

“No property to be found by me, whereon to levy the 
within fi. fa.; this July 10th, 1854. 

A. P. Fort, Constable.” 


“ Levied the within fi. fa. on the crop, and road-wagon, 
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one rockaway, one yoke of oxen, of John D. Paradise; 
August 18th, 1854. 


his 
“TIsHAM } WHITE, Constable.” 
mark, 


“Levy on the rockaway, road-wagon and crop, dismissed 
by order of the plaintiff; August 18th, 1854. 


his 
“IsHAM 4 WHITE, Constable.” 
mark. 


“ Levied the within fi. fa. on one set of gin gear, one yoke 
of oxen, one rockaway, as the property of John D. Paradise; 
this the 21st Sept., 1854. A. P. Fort, Constable.” 


“The gin gear said not to be subject ; the oxen claimed by 
Allen Jackson; the rockaway claimed by James Rogers; this 
October 7th, 1854, and levy dismissed by order of the plain- 
tiff, 7th Oct., 1857. A. P. Fort, Constable.” 


“ Levied the within fi. fa. on four hundred acres, more or 
less, of land, adjoining Thomas W. Harris, D, G. Moye, 
Isaac Tanner and others, property of John D. Paradise ; 
property pointed out by plaintiff; this August 8th, 1855. 

«A, P. Fort, Constable.” 


The fi. fas. were objected to by counsel for the claimant, 
on the ground that the entries on them raised a presumption 
of payment. The presiding Judge sustained the objection, 
and repelled the fi. fas. 

Counsel for the plaintiffs in fi. fa. then proposed to prove 
by A. P. Fort, the constable who made most of the entries, 
and by William G. Bryan, the presiding magistrate of the 
Court from which the fi. fas. issued, and at the time they 
were issued, that no claim, in the form of an affidavit and 
bond, had ever been made to the property, mentioned in the 
entries on the fi. fas.,as having been claimed by Jackson 
and Rogers ; and that said levies were dismissed by order of 
the plaintiff, because it was notorious that the property levied 
on was not the property of Paradise, but was the property 
of others who were present, ready to interpose formal claims, 
in the legal and technical sense of the term ; and to explain 
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how said levies come to be dismissed, and to show that the 
dismissal of said levies was not, in law, a satisfaction of the 
ji. fas. 

The presiding Judge repelled the testimony, upon the 
ground that such evidence would permit the witnesses to 
contradict and falsify the record; that the witnesses were 
not competent to prove how aclaim in the Justice’s Court 
was disposed of, but that there should be a record of the 
Justice’s Court to show that a claim case had been tried 
by a jury impannelled for that purpose, or regularly dismis- 
sed. 

Plaintiffs’ counsel then offered in evidence, the fi. fas. in 
favor of Samuel Smith, which were also levied on the land, 
and on which there was no other entry except a return of 
“nulla bona,” by A. P. Fort, constable, dated 15th May, 
1855. 

Upon objection being made to said fi. fas., they were 
repelled by the presiding Judge, on the gronnd, that the 
plaintiffs could not proceed with the fi. fas. in favor of 
Smith, under this claim, notwithstanding both plaintiffs were 
named. 

Under these rulings of the presiding Judge, the case was 
dismissed ; whereupon, counsel for the plaintiffs in fi. fa. 
immediately moved to reinstate the case, on the ground, that 
the Court erred in the various decisions before stated. 

The Court overruled the motion, and refused to reinstate 
the case, and said decisions and rulings are all alleged to be 
erroneous, and a reversal of the judgment asked. 


B. D. Evans, for the plaintiffs in error. 
No appearance for the defendant in error. 
By the Court.—LumpxKIN, J., delivering the opinion. 


Was the Court wrong in refusing to allow the plaintiffs in 
fi. fa. to explain by the magistrate and constable the entries 
on the executions ? 

This being a contest between the judgment creditors and 
claimant, no explanation was necessary. The entries them- 
selves sufficiently account for the levies. Were the judg- 
ment debtor, or a security complaining of being injured by 
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the act of the officer, the case might be different. But it 
would be a hard rule, and one productive of no compensa- 
ting benefit, which will not allow the plaintiff to discontinue 
a levy, which he is convinced was wrongfully or inadvertent- 
ly made, and which must result in disappointment and defeat. 

The presiding Judge acted upon the supposition, that a 
levy had been made, and a claim interposed by affidavit and 
bond, and returned to Court in terms of the law. Hence, 
he ruled that to allow the officers to prove to the contrary, 
would be “to falsify the record.” Where is there any record 
evidence of such a proceeding? The entry of the constable 
is not a record, so as to import absolute verity. But we are 
not aware of any principle of law which forbids a mistake in 
arecord to be corrected. If this were so, how many judg- 
ments of this and every other Court, authorizing verdicts, 
judgments, and all other proceedings of Courts of Record to 
be amended, were erroneously rendered. 

But the fact was, no formal claim was put in. The parties 
were present, asserting their rights to the property ; and the 
plaintiffs being satisfied that it could not be made subject, di- 
rected the levy to be dismissed. And this, the evidence 
which was rejected was intended to establish. 

According to the practice of most of the circuits, Smith’s 
fi. fa., to which the objections taken to Hardwick’s did not 
apply, might have proceeded. We understand the rule is 
different in the middle district, and we must say, more con- 
formable to law. To include all the executions in one claim 
is convenient, but can hardly be justified upon the analogies 
of the law. 


JUDGMENT.—Whereupon, it is adjudged by the Court, 
that the judgment of the Court below be reversed upon the 
ground that the Court erred in dismissing the case. 
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FLOYD vs. WALLACE. 


1. Where the object of a cross-examination is to show bias or interest so 
as to impeach the witness, great latitude ought to be allowed by the 
Court, and questions if answered in the affirmative that might tend in 
that way, is not objectionable. 

2. Itis competent to put in evidence outside statements of a witness for 
the purpose of impeaching him, a proper foundation first being laid 
for their introduction. 

8. An order of the Court of Ordinary, granting leave to defendant to sell 
the timber for which the suit is brought, is admissible as evidence on 
the trial of the suit. 

4, Admissions by the administrator, admissible to charge the assets of 
intestate in his hands. 

5. If a contract be made with one in his individual right, and on his own 
security, such person is alone liable on that contract, although a part- 
nership existed, that recovered the entire benefit of the contract of 
which such contracting party was a member. 


Complaint, in Burke Superior Court. Tried before Judge 
Hott, at the May Term, 1859. 


Andrew Floyd brought suit in Burke Superior Court, 
against Simeon Wallace, as administrator of Isaiah Sapp, de- 
ceased, to recover a sum of money alleged to be due to Floyd, 
from Sapp i in his life-time, for one hundred and thirty-three 
thousand feet of timber, at one dollar and seventy-five cents 
per thousand feet. 

On the trial of the case in the Court below, the following 
testimony was adduced, to-wit: 


EVIDENCE FOR THE PLAINTIFF. 


William B. Hargroves testified: That in the year 1854, as 
the authorized agent of Isaiah Sapp, he made a contract with 
the plaintiff, Andrew Floyd, by which Sapp was to give Floyd 
one dollar and seventy-five cents per thousand feet, for the 
timber which Sapp might cut on the land of Floyd, in the 
county of Scriven; that pursuant to this contract, and after 
Sapp had been informed of, and ratified the contract, the 
witness, as Sapp’s agent, cut on the said lands of Floyd, one 
hundred and thirty-three thousand feet of good timber ; that 
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witness was not Sapp’s partner in the timber thus cut; wit- 
ness hired a negro boy, by the name of Nelson, from one Mr. 
Ashe, and gave his notes for the hire; Sapp’s name was sign- 
ed to the notes by his son Seaborn, who was directed to sign 
them by his mother; witness does not know whether Sapp 
ever ratified the act of his son in signing his name to the 
notes; witness and Seaborn Sapp were minors at the time ; 
witness carried the boy Nelson with him to aid in cutting 
the timber; two of Sapp’s hands and the boy Nelson cut 
steadily for about seventeen weeks, and another of Sapp’s 
hands worked one week ; witness superintended the timber 
cutting as Sapp’s agent, and was not his partner. 

Henry Hargroves testified ; That Sapp wanted him to fur- 
nish provisions to William B. Hargroves and the negroes who 
were cutting timber for him in Scriven county, in 1854 ; wit- 
ness asked Sapp who was to be responsible for the contracts 
of William B. Hargroves in hiring negroes, buying timber, 
ete., as said William B. Hargroves was a minor, to which 
Sapp replied, that he Sapp was to pay these contracts ; Sapp 
further told the witness, that he had authorized the said Wil- 
liam B. Hargroves to buy timber from Floyd ; with these as- 
surances, the witness agreed to, and did furnish provisions as 


desired by Sapp. 
EVIDENCE FOR THE DEFENDANT. 


James Oglesby testified: That William B. Hargroves cut 
timber on Floyd’s land in Scriven county, in the year 1854, 
and told witness that he had a claim on the timber, and re- 
peatedly told him that he, Hargroves and Sapp, were partners 
in getting the timber; that at the request of Floyd, and in 
his presence, witness counted and measured the sticks of tim- 
ber, of which there were 70 or 80 sticks, averaging 800 feet 
to the stick, and the witness is sure there was no more; the 
sticks were marked as timber getters mark their timber, and 
not in the name of Sapp; witness cannot write or read wri- 
ting ; he knows figures but cannot make a calculation ; he can 
tell the number of feet in a stick of timber fifty feet long and 
twelve inches wide, to-wit: 600 feet ; he cannot tell the num- 
ber of feet in a stick of timber twenty feet long and ten inches 
wide ; witness did not make any calculation of the quantity of 
timber cut on Floyd’s land, but simply judged that the sticks 

VoL, xxx1—46, 
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averaged about eight hundred feet; witness counted and 
measured all the sticks, both burnt and unburnt; the tim- 
ber had been twice burnt before measuring, and some of 
it was badly burned; Floyd wrote down a memorandum 
of the measurement; witness lives in Scriven county, and 
was sent for or brought to Court by the defendant, who is 
to pay his expenses, and pay him for his time, the amount 
not agreed on. 

Counsel for the plaintiff then proposed to prove by one 
Henry Hargroves, that after Sapp’s death, the timber cut in 
Scriven county, was advertised for sale by Wallace, as admin- 
istrator ; that Wallace in passing from Burke to Seriven coun- 
ty, said he had obtained an order from the Ordinary to sell 
the timber, and was then going down to sell it, and that as 
he returned, again, he told said Henry Hargroves that he 
had sold it. 

Upon objection being made to this testimony, the Court 
excluded the same, on the ground that neither the acts or 
sayings of Wallace, as administrator, could bind the estate of 
Sapp. 

Counsel for the plaintiff also offered in evidence, a certified 
copy of an order from the Court of Ordinary of Burke coun- 
ty, in the following words, that is to say : 

“Upon the application of Simeon Wallace, administrator, 
pendente lite, of Isaiah Sapp, deceased, and by consent: It is 
ordered that he have leave to sell the stock of sheep belong- 
ing to said estate; certain timber in Scriven county ; and that 
he have leave to hire out the negro men slaves, such as he 
may deem to the interest of said estate. 

“May Term, 1855.” 

Upon objection made, this order was also excluded by the 
Court, on the ground that the acts of Wallace could not bind 
Sapp’s estate. 

The case being submitted to the jury, they returned a ver- 
dict in favor of the defendant. 

Counsel for the plaintiff then moved for a new trial of said 
ease on the grounds following, that is to say: 

1st. Because the Court erred in permitting defendant’s 
counsel to ask William B. Hargroves, one of plaintiff’s wit- 
nesses, on cross-examination, and for the purpose of impeach- 
ing him, “if he did not tell one James Oglesby, of Scriven 
county, that he (Hargroves,) had hired a negro man named 
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Nelson, from Ashe, for the year 1854, for the purpose of cut- 
ting timber?” Counsel for the plaintiff objecting to such a 
question, on the ground that the statement, if made, was ir- 
relevant. 

2d. Because the Court erred in permitting defendant’s 
counsel, in the cross-examination of the said William B. Har- 
groves, to ask him, “if he did not hire said negro from Ashe, 
and give his note with Isaiah Sapp as security for the hire ; 
and if he was not sued on said notes, judgment obtained, and 
fi. fas. issued against him and Sapp?” (the notes and fi. fas. 
being exhibited to the witness ;) counsel for plaintiff object- 
ing to the evidence, on the ground that the same was irrele- 
vant and improper, with a view to impeach the witness; and 
on the further ground, that it did not appear that these facts 
were known to plaintiff either before or after the sale of the 
timber to Sapp. 

3d. Because the Court erred in permitting counsel to intro- 
duce as evidence, the sayings of William B. Hargroves to 
Oglesby “ about his partnership with Sapp in the purchase of, 
and cutting the timber.” Counsel for plaintiff objecting to 
such sayings on the ground that they were not legal evidence 
against the plaintiff. 

4th. Because the Court erred in repelling the order of the 
Court of Ordinary, and the acts and sayings of defendant 
offered by plaintiff’s counsel as hereinbefore stated. 

5th. Because the verdict is contrary to law. 

6th. Because the verdict is decidedly against the weight of 
evidence. 

7th. Because the Court erred in charging the jury, “ that 
if they believed that Hargroves and Sapp were partners in 
cutting the timber, the plaintiff could not recover.” 

At the November Term, 1860, the presiding Judge over- 
ruled the motion and refused the new trial, which refusal is 
the error complained of. 


JONES & Srureis, for plaintiff in error. 


BENNETT, by Jackson, for defendant in error. 
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By the Court.—Lyon, J., delivering the opinion. 


1. The object of the questions propounded to the witness, 
Hargroves, by counsel for defendant, the objections to which 
form the first and second grounds of the motion for new 
trial, was to elicit facts that would show the bias or interest 
of the witness against the defendant, or in favor of the plain- 
tiff, and thus to disqualify or discredit the witness before the 
jury ; for this purpose, great latitude ought to be allowed by 
the Court, especially as, after everything is out, it is for the 
jury to believe the witness or not, as they may be convinced, 
and as the answers, if in the affirmative, might have a ten- 
dency in that way, we cannot say they were improperly al- 
lowed. 

2. Although it was not competent to use the statements of 
the witness, Hargroves, as original evidence against the right 
of plaintiff to recover, still it was competent to put those 
statements in evidence for the purpose of impeaching the 
plaintiff ’s witness, Hargroves ; a proper foundation first hav- 
ng been laid for the introduction of such declarations. 

3. The order of the Court of Ordinary of Burke county, au- 
thorizing defendant as administrator of Isaiah Sapp, deceased, 
to sell the timber in Scriven county, cut by intestate in his 
lifetime, from the land of plaintiff, ought to have been ad- 
mitted by the Court as evidence, for it served two purposes. 
First, to show that the estate of intestate received the benefit 
of the timber, which was the foundation of the suit. Second- 
ly, it would have a tendency to negative a partnership be- 
tween the intestate and the witness, Hargrove, in the timber. 
If such a partnership existed, Hargrove, as survivor, would 
have been entitled to the timber, for the purpose of paying 
debts, ete. Hence the exclusion by the Court of that order 
was error. 

4, The acts and admissions of the administrator ought to 
have been admitted by the Court as evidence against him in 
favor of the plaintiff. See Sample vs. Lipscomb, 18 Ga., 678; 
Griffin vs. Inferior Court, 17 Ga., 96; Lawson vs. Powell, 
decided at this Term. 

5. If it is true, as testified by William B. Hargroves and 
Henry Hargroves, that this timber was cut on the land of the 
plaintiff, upon the special contract with the plaintiff, that de- 
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fendant’s intestate would pay him, the plaintiff, for it, at the 
price agreed upon ; then the plaintiff is entitled to recover of 
the defendant, whether there was a partnership between Sapp, 
the intestate, and Hargroves, the witness, in the timber or not, 
for that is the contract, and to hold otherwise is to vary the 
contract without the assent of Sapp or the plaintiff. The rule 
on this subject, as well settled is this: if a credit is given to 
one member of a firm on his own security only, it does not 
become a partnership debt, although the partnership received 
the full benefit of the transaction: Buckner vs. Lee, 8 Ga., 
282; Logan vs. Bond, 13 Ga., 176; Story on Part., sec. 139 ; 
Welker vs Wallace, decided at Atlanta,September Term, 1860. 
It follows that the charge of the Court to the jury, as stated 
in the seventh ground of the motion for a new trial, that “ if 
they believed Hargroves and Sapp were partners in cutting 
timber, plaintiff could not recover,” as applied to the facts of 
this case, was erroneous. A new trial must be allowed on 
the fourth and seventh grounds of the motion. 


JUDGMENT.—Whereupon, it is adjudged by the Court, 
that the judgment of the Court below be reversed on the 
ground: 1. In excluding from the jury the order of the 
Court of Ordinary, granting leave to defendant to sell certain 
cut timber, in Scriven county, and the acts and admissions of 
defendant, that he was going to, and had sold the timber. 
2. In charging the jury, as the law of this case, “ that if they 
believed Hargroves and Sapp were partners in cutting the 
timber, the plaintiff could not recover,” 

The Court should have charged the jury, upon the facts of 
this case, “that if the contract was made with the intestate, 
Sapp, and the credit extended to him by plaintiff, and not to 
the firm, that then the estate of Sapp was alone liable for 
this debt, notwithstanding there might have been a partner- 
ship between Hargroves and Sapp in this timber.” 
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WATSON vs. WARNOCK. 


1. A person dying intestate, and leaving, as his sole heir at law, an in- 
fant child, no collateral relative of that child has a legal right, by 
reason of such relationship, to administration on the estate of the in- 
testate. The legal right is in the infant. 

2. In a contest for administration in such a case between two collatera 
kinsmen of the infant, before the Superior Court, on appeal from the 
Ordinary, a judgment of the Superior Court between the same parties 
in a contest for the guardianship of the infant, awarding the guardian- 
ship to one of them, is admissible as evidence, to aid the jury in the 
proper exercise of their discretion, and it is not error in the Court to 
charge the jury, that they should consider that judgment in making 
their verdict. 

8. Such a record being offered in evidence, it is not error in the Court 
to refuse an application of counsel objecting to its admission, to sus- 
pend the cause on trial, and allow him time to except to the judgment 
offered in evidence, and obtain a supersedeas, with a view to its exclu- 
sion as evidence. 

4, Whether, in such a case, the granting of a supersedeas would render 
the judgment superseded, inadmissible as evidence? Query. 
Application for Letters of Administration, in Burke Su- 

perior Court. Tried before his Honor Judge Hott, at the 

November Term, 1860. 


Everett Tindall, of the county of Burke, died intestate, 
and Simeon Warnock applied for letters of administration 
on his estate. 

To this application a caveat was filed by Green G. Wat- 
son, on the grounds following, that is to say: 

‘ Ist. Because the applicant has no interest whatever in 
said estate, nor is he the next heir to the deceased. 

2d. Because the caveator has an interest in said estate, 
and an interest in behalf of his children—the caveator being 
the maternal uncle of Martha Lourania Tindall, the only 
child of the deceased. 

3d. Because said applicant is not a fit and proper person 
for said administration, from want of ability, on account of 
ignorance to conduct said administration. 

4th. Because said applicant is a creditor of said estate. 

Upon the trial of the issue in the Court of Ordinary, said 
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Court gavejudgment in favor of Simeon Warnock, and passed 
an order appointing him administrator of said deceased. 

From this judgment the caveator entered an appeal to the 
Superior Court of Burke county. 

Upon the trial of said case on the appeal, the applicant, 
Warnock, offered in evidence the original papers of file in 
said Superior Court, in a case between the same parties, be- 
ing a contest for the guardianship of Martha Lourania Tin- 
dall, a minor child of the deceased, which papers showed the 
fact that a judgment was rendered in said contest as follows, 
to-wit: “ Whereupon, it is considered that the applicant, 
Simeon Warnock, be appointed guardian of the said Martha 
Lourania Tindall; that the Ordinary do issue letters of 
guardianship accordingly, and that the applicant do recover 
of the caveator the sum of ........ . dollars, costs of this pro- 
ceeding, and defendant in mercy,” ete. The papers also 
showed that the said judgment was rendered at the May 
Term, 1860, of said Superior Court, and that a motion for a 
new trial had been made, which motion had not been disposed 
of until the 22d day of November, 1860, when the presiding 
Judge rendered his decision thereon, overruling the motion 
and refusing the new trial. 

Counsel for the caveator objected to this testimony on the 
grounds : 

1st. Because there was no final order or judgment of the 
Court of Ordinary in said case, said Court of Ordinary being 
the Court of original jurisdiction. 

2d. Because the testimony was irrelevant. 

The objection was overruled and the testimony, to which 
the caveator excepted. 

Counsel for caveator then stated to the Court, that he was 
preparing a bill of exceptions to the decision of the Court, 
refusing said new trial; that he designed superseding said 
judgment by bond and security, according to law, and thus 
avoid the effect of said judgment as evidence against the ca- 
veator ; that it would require but a short time to complete 
the bill of exceptions, and asked the Court to give him time 
to finish and tender said bill of exceptions. 

This request was refused, and the caveator excepted. 

The evidence on the trial further showed: That Warnock 
was the cousin of deceased, and that Watson was the brother- 
in-law of the deceased, and the uncle of the said Martha 
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Lourania Tindall ; that said Martha Lourania was the only 
child left by deceased, and that he left no wife, no parents, 
brother or sister, surviving him. 

The presiding Judge charged the jury: “ That if the fore- 
going were the facts of the case, neither party had a legal 
right to the administration, and that the appointment was 
very much in the discretion of the jury ; that in determining 
who should have the administration, the jury might consider 
the fiduciary relation of Warnock to the minor, in whom, if 
of age, the legal right to the administration would vest, as a 
fact to influence their decision.” 

To this charge the caveator excepted. 

The jury rendered a verdict in favor of the applicant, | 
Warnock. 

The decisions of the Court, admitting the papers touching 
the contest for the guardianship in evidence, and refusing to 
allow time to complete and tender the bill of exceptions, and 
giving the charge aforesaid, are the errors complained of in 
this case. 


Joun K. Jackson, for the plaintiff in error. 
Jones & Sturais ; SHEWMAKE, for defendant in error. 
By the Court.—JENKINS, J., delivering the opinion. 


The exception to the judgment of the Court below admit- 
ing in evidence a record of the Court, in a contest for the 
guardianship of the sole heir of intestate, (a minor,) between 
the same parties, showing that the guardianship had been 
awarded to defendant in error, will be postponed to the con- 
sideration of the exception to the charge of the Court. 

This charge contains two legal propositions: Ist. That 
neither party had a legal right to the administration, and that 
the grant of it rested very much in the discretion of the jury. 
2d. That “in determining who of the two should have the 
administration, the jury might consider the fiduciary relation 
of the defendant in error (as guardian) to the minor, in whom, 
if of age, the legal right to the administration would vest, 
as a fact to influence their decision.” 

The plaintiff in error caveated the application of the de- 
fendant upon the ground, (among others,) that the applicant 
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had no interest in the estate, and that the caveator had an 
interest therein, and an interest in behalf of his children— 
“caveator being the maternal uncle of Martha Lourania 
Tindall, the only child of deceased.” This averment shows - 
that the entire interest in the estate of the intestate, (be- 
yond that of creditors, who are wholly without this issue,) 
is in Martha L. Tindall. The interest set up by caveator 
for himself, and in behalf of his children, is an interest in 
the estate of Martha L. Tindall, as her heirs presumptive. 
But this is not the interest to which the law looks, in deter- 
mining who is entitled to the administration of an intestate’s 
estate. It looks only to interest in that estate. The lan- 
guage of our statute is: “The same rules shall obtain in 
granting administration on intestate’s estates, as were be- 
forementioned for the distribution thereof.” Cobb’s Digest, 
305. 

This rule entitles the next of kin to the administration. 
Where there is (as in this case) but one such, that one is 
entitled to the administration. The first proposition of the 
Court, therefore, was correct. 

This Court, in the case of Scranton and others vs. Demere, 
6th Ga., 100, in considering the question whether adminis- 
tration might be granted on the estate of a free person of 
color, and to whom granted, holds this language: “ We 
place them on the same footing with infants in regard to 
administration. If an infant be next of kindred to the de- 
veased intestate, and thus entitled to the administration, it 
will be granted to his guardian, durante minore cetate ”—citing 
Ist Williams Ev’ors, 295. Although this question did not 
come directly before the Court, in that case, the dictum quoted 
can hardly be considered obiter: first, because upon it the 
Court’s judgment was made to turn; secondly, the dictum it- 
self is fortified by authority cited. If this be law, and we 
think it is, at least to the extent of making a prima facie case 
in favor of the guardian, there was no error in the second 
proposition embraced in the charge. 

The exception to the ruling of the Court, admitting the 
record evidence of a grant of guardianship to the applicant 
for administrator, is based upon two grounds: First, that it 
was irrelevant to the issue; secondly, that the record showed 
no judgment of the Court of original jurisdiction, which 
Court, alone, could grant letters of guardianship. 
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Our ruling upon the charge of the Court, disposes of the 
first ground taken in support of this exception. 

If the jury were correctly charged, that in determining 
to whom they would grant administration, they might con- 
sider the relation of guardian and ward existing between the 
applicant and the sole and infant heir of the intestate, evidence 
showing that such relation did exist, was certainly relevant 
to the issue. 

The record offered and received in evidence, showed a case 
initiated in the Court of Ordinary, the judgment of that 
Court an appeal therefrom to the Superior Court, and the 
judgment of the latter, awarding guardianship to the appli- 
cant for administration, in the case then before the Court, 
It is true, that the Superior Court had only appellate juris- 
diction in the case presented by the record ; and it is equally 
true, that, as an appellate tribunal, it could not issue letters 
of guardianship to the successful contestant. But upon 
the sole question involved, viz: to whom guardianship should 
be granted? the judgment of the Superior Court was con- 
clusive. That Court had the power to issue its mandate to 
the Court of Ordinary, to confer the guardianship upon War- 
nock, (the present plaintiff in error,) and to compel obedience 
to that mandate. Findlay, Adm’r, etc., vs. Whitmire et al., 
15 Ga., 334. 

For many purposes, this judgment of the Superior Court 
would not have availed the plaintiff in error, as e. g., where 
it became necessary to sustain a right of action as guardian. 
In such and like cases, he must go further and put in evi- 
dence, or make profert of his letters of guardianship. But 
in a contest between A. and B. for the administration of the 
estate of an intestate, whose sole heir was an infant, a record, 
showing the judgment of a Court of final jurisdiction, in a 
contest between the same parties for the guardianship of that 
infant, is evidence, because it establishes a right, the existence 
of which is a circumstance proper for the consideration of the 
jury, in the case on trial. The only remaining exception is, 
to the refusal of the Court to suspend the case on trial, and 
allow counsel for the caveator time to file a bill of exceptions 
to a decision of the Court previously rendered, overruling a 
motion for a new trial, in the case (the contest of guardian- 
ship) the record of which was then offered as evidence in this 
case—counsel stating that it was their intention to file such 
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pill of exceptions, and to give bond and security, in terms of 
the law, and thus supersede and avoid the effect of the judg- 
ment so offered in evidence. 

Either the filing of a bill of exceptions, and giving bond 

and security, as proposed, would have subtracted from the 
record in question its quality of legal evidence, or it would 
not. 
If it would, how stands the question? Here was a record 
offered as evidence to a jury in a cause submitted to them, 
and in progress, which is determined to be legal evidence; 
but the Court is asked to suspend the cause actually on trial, 
and entertain an application to avoid, or vacate, the judg- 
ment rendered in another cause, for the avowed purpose of 
excluding it as evidence in the particular case before the 
Court. If there be either reason or precedent for such a 
practice, neither is known to us. 

If the supercedeas proposed to be obtained would not have 
divested the record in question of its quality as evidence, 
there would be, if possible, less reason to grant the motion. 
We incline to think that would not have been the effect of 
the supercedeas. We think the filing of a bill of exceptions 
to a judgment of the Superior Court, suspends further 
progress in that cause, until the judgment of this Court; it 
does not vacate the suspended judgment. That can only be 
done by judgment of this Court upon the bill of exceptions. 
But we do not decide this point. We affirm the judgment 
of the Court below. 


JUDGMENT.— Whereupon, it is adjudged by the Court that 
the judgment of the Court below be affirmed. 
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D’ANTIGNAC vs. THE CITY COUNCIL OF 
AUGUSTA. 


1. In ex parte proceeding, under special authority, great strictness is re- 
quired. 

2. In proceedings under statute authority, whereby a man may be de 
prived of his property, the statute must be strictly pursued. Compli- 
ance with all its prerequisites must be shown. 

8. Under an Ordinance of a municipal corporation, providing for the col 
lection of taxes, in the following words: ‘It shall be the duty of the 
Collector and Treasurer to give notice, in one or more of the gazettes 
of the city, and to call at least once at the house of each person taxed, 
to demand the taxes ; and unless said taxes be paid within two months 
from the date of said notice, it shall be his duty to make a return of 
such defaulters to the City Council, and thereupon executions shall is- 
sue against the goods or persons of such defaulters.’? And further: 
“At the regular time for returning defaulters on the Digest, the Col- 
lector and Treasurer shall become liable for the amount, of the Digest, 
after deducting the sum for which defaulters are liable ; and he shall be 
liable for the amount of all executions, not satisfied, which may remain 
in his hands, at the expiration of his term of service, unless he shall 
within ten days thereafter deliver them to the Clerk of Council.” 

Held, that a call at the house of the tax-payer to demand his taxes, and 
a return of him as a defaulter, are prerequisites to the issue of execu- 
tion ; and that the former must be made within two months after notice 
in the gazette, and the latter within the said Collector’s term of office, 
to authorize the issue of execution as provided in the Ordinance. 


In Equity, and motion to dissolve injunction in Richmond 
Superior Court. Decided by Judge Ho tt, at the October 
Adjourned Term, 1860. 


William M. D’Antignac exhibited his bill in equity 
against the City Council of Augusta, and Foster Blodgett, in 
which the following charges and allegations of fact are em- 
bodied, that is to say : 

In the year 1843, a business partnership which had before 
that time existed between the complainant and one John 
Hill, was dissolved; and the settlement then had of the 
business of said partnership, showed an indebtedness, by 
Hill, to the complainant, of about eight thousand dollars. 
Hill being wholly unable to cancel said indebtedness, the 
complainant had to grant him indulgence, with the hope 
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that, in after years, Hill could and would pay it off in small 

sums. Hill was elected Treasurer and Collector of Taxes of 

the City of Augusta, by the City Counsel, which office yield- 

ed a considerable profit and salary to the incumbent. Hill. 
agreed with complainant that he would, out of his salary, pay 

the taxes due by the complainant to said city, so long as he 

held said office. Pursuant to said agreement and contract, 

and in fulfillment of the same, Hill did settle and pay the 

taxes due by the complainant to said city, for the years 

1846, 1847, 1848 and 1849, of which he gave the complain- 

ant a written certificate, which is made an exhibit to the bill. 

Upon application for a similar certificate of the payment of 
the taxes due for subsequent years, Hill assured the complain- 

ant that he had made, or would make arrangement to pay ° 
and account for such taxes, and would at a future time fur- 
nish the certificate, which assurance led to a postponement, 
from time to time, of the obtainment of any written evidence 
of the payment of such taxes, until Hill died without giving 
it. The following are copies of certain sections of the General 
Ordinance of the City of Augusta, which were in force during 
the years 1850, 1851, 1852, 1853, 1854, 1855 and 1856, to- 
wit : 

Sec. 103. There shall be an officer known as the Collector 
and Treasurer of the City of Augusta, who shall be elected 
by the City Council, by ballot, on the second Saturday in 
January, or at the first meeting thereafter, in every year, 
who shall hold his office until his successor is appointed 
and qualified, unless sooner removed by Council, and who 
shall be allowed such salary as the City Council may agree 
on, as a full compensation for his services ; except such fees 
as are hereinafter particularly mentioned. He shall give 
bond with two or more approved securities, for the faithful 
discharge of his duties, in the sum of twenty thousand 
dollars, 

Sec. 104. The Collector and Treasurer shall receive all 
moneys collected by the other officers of Council on account 
of the corporation, and shall pay all demands by order of 
Council, and keep a regular account of all moneys by him 
received and paid, which account shall be presented to Coun- 
cil at their monthly meetings. All moneys received by him 
on account of the corporation, shall be immediately deposited 
in one of the banks of this city, in the name of the City 
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Council, and he shall, at every regular meeting of Council 
and at all times when required by the same, exhibit his bank. 
book settled up to the preceding day. No money belonging 
to the City Council shall be drawn from the bank, except by 
a check, signed by the Collector and Treasurer. : 

See. 195. The Collector and Treasurer shall collect al] 
taxes due to the city, unless the collection thereof is other- 
wise provided for. It shall be the duty of said Collector 
and Treasurer to give notice, in one or more of the gazettes 
of the city, and to call at least once at the house of each person 
taxed, to demand the taxes, and unless said taxes be paid 
within two months from the date of said notice, it shall be his 
duty to make a return of such defaulters to the City Council, 
and thereupon executions shall issue against the goods or 
person of such defaulters, for the amount of his, her or their 
taxes, with the addition of ten per cent. The Collector and 
Treasurer shall, at all times, have the privilege of obtaining 
executions against any individual or individuals, when he 
has good reason to believe that such person or persons are 
about to leave the city, and there is danger of losing the 
whole or some part of the taxes due by such person or per- 
sons. 

See. 107. At the regular time for returning defaulters on 
the digest, the Collector and Treasurer shall become liable 
for the amount of the digest, after deducting the same for 
which defaulters are returned, and he shall become liable for 
the amount of all executions issued at the expiration of the 
period in which, by regular course of law, they might have 
been satisfied, unless he show sufficient cause why satisfac- 
tion has not been obtained; and he shall be liable for the 
amount of all executions not satisfied, which may remain in 
his hands at the expiration of his term of service, unless he 
shall within ten days thereafter deliver them to the City 
Council. 

Sec. 108. Whenever it shall appear that the Collector and 
Treasurer has received money on account of the corporation, 
or has become liable for it under this Ordinance, if he does 
not within ten days, deposit the same in bank, or pay it to 
his successor, as the case may require, an execution shall 
issue immediately for such sums against him and _ his securi- 
ties. In case the Collector and Treasurer shall fail to make 
a settlement, and pay over the moneys by him collected, 
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according to the provisions of this Ordinance, the Mayor, or 
Chairman of Council, if the Mayor be absent, shall order 
execution to issue against him and his securities for the 
amount which he is in arrears, directed to the Marshall of 
said city, who is hereby required to levy the same immedi- 
ately on so much of the goods and chattels, lands and tene- 
ments of such Collector ‘and Treasurer, and his securities, 
as shall be sufficient to discharge the ‘said arrearages and 
cost, giving such notice of the sale thereof as the laws of 
the State require of sheriffs taking property under execu- 
tion in similar eases, and shall be allowed the same fees for 
services performed by him under this Ordinance as are al- 
lowed to sheriffs for similar services. 

The following are copies of certain sections of the General 
Ordinance of the City of Augusta, which were of force du- 
ring the years 1857, 1858 and 1859, to-wit: 

See. 109 is similar to Section 103, hereinbefore set forth. 

Sec. 110 is similar to Section 104, hereinbefore set forth. 

See. 111. The Collector and Treasurer shall collect all 
taxes due to the city, unless the collection thereof is other- 
wise provided for. It shall be the duty of the said Collec- 
tor and Treasurer to give notice in one or more of the ga- 
zettes of this city, and all persons liable for city taxes shall 
be required personally, or by agent, to pay the same at his 
office, and unless said taxes are paid within two months from 
the date of said notice, it shall be his duty to make return 
of such defaulters to the City Council, and thereupon execu- 
tions shall issue against the goods or person of such default- 
ers, for the amount of their taxes, with ten per cent. The 
Collector and Treasurer shall at all times have the privilege 
of obtaining executions against any individual or individuals, 
when he has good reason to believe that such person or per- 
sons are about to leave the city, and there is danger of los- 
ing the whole or some part of the taxes due by such person 
or persons. The Collector and Treasurer shall be required 
to attend at his office daily, (except Sundays,) from 9 o’clock, 
A. M., until 1 o’clock, P. M., for thirty consecutive days 
from the date of his advertisement in the city papers, giv- 
ing notice that the digests of the city taxes for the current 
year have been completed, and turned over to him for collec- 
tion. After that time, his regular office hours shall be from 
9 o'clock, A. M., to 1 o’clock, P. M., (except Sundays.) 
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Whenever payment of any such taxes shall be made by any 
person or persons within thirty days after date of said no- 
tice, the amount charged against him or them on the digest 
shall be reduced three per cent. 

Sec. 113 is similar to Section 107, hereinbefore set forth, 

See. 114 is similar to Section 108, hereinbefore set forth, 

Notwithstanding the stringent requisitions contained in 
said sections of the General Ordinance of the city of Au- 
gusta, no taxes were ever demanded from the complainant 
during the years aforsaid, nor was he returned as a defaul- 
ter during either of those years; nor did any execution issue 
against Hill and his securities, for his failure to collect said 
taxes, due from the complainant to said city. The Chair- 
men of the Committee on Finance, who were members of 
said City Council, and whose especial duty it was to examine 
and report upon the books and accounts of the Treasurer 
and Collector, had been informed of the arrangement and 
contracts between the said Hill and complainant, and had al- 
lowed the accounts of the said Hill to pass without objec- 
tion on that account, and without requiring any demand to 
be made upon the complainant for his taxes, or any proceed- 
ings to be instituted for the collection of such taxes, as, by 
the Ordinance of said city, they were required to do, if they 
deemed the complainant a defaulter. he said Hill was 
elected and re-elected to said office, during the years afore- 
said, and was not removed by said City Council, during said 
years, for any default or failure of his with reference to the 
taxes due to said city from the complainant. In view of all 
the foregoing facts, and of the course pursued by the said 
Council towards the said Hill, and toward the complainant, 
and in view of the rigid accountability imposed by the said 
Ordinance on the Collector and Treasurer, the complainant 
believed, and had a right to believe, that the City Council 
were aware of the contract aforesaid between said Hill and 
the complainant, and that said Council acquiesced in the 
same, and were willing to look to said Hill for the payment 
of the taxes due by complainant to said city, inasmuch as 
no proceedings were ever taken by the Council, either against 
said Hill or complainant for a failure to collect or pay such 
taxes. Thus believing, the complainant rested easy, and 
took no steps to secure his claim against Hill, or obtain a 
receipt for'his taxes, or to see that the books of the Collec- 
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tor and Treasurer showed that they were paid, as he might 
and would have done under other circumstances. But now, 

at this late day, the complainant finds himself disappointed 
in his said reasonable belief and expectation, and since the 
death of said Hill, is informed that there are no entries on 
his books showing any payment by him of the complainant’s 
taxes, since the year 1849, and said City Council has in- 
structed and directed Edward Bustin, Esq., the present Col- 
lector and Treasurer of said city, to issue executions against 
the complainant for the same, ‘which instructions the said 
Bustin has obeyed, by issuing against the complainant ten 
executions for his taxes for each of the years, 1850, 1851, 
1852, 1853, 1854, 1855, 1856, 1857, 1858, and 1859, with 
ten per cent. damages for failing to pay the same at the time 
prescribed by the 111th section of the General Ordinance 
of the city hereinbefore set forth. The aggregate sum of 
the taxes and damages for which said executions issued, 
amounts to more than twenty-six hundred dollars. Al- 
though the said executions purport to have been issued for 
the taxes due for the years to which they respectively re- 
late, yet they were all issued on, and bear date, the 14th 
of February, 1860, and on the 21st day of the same month 
and year, said executions were levied by said Bustin, Col- 
lector and Treasurer, on a house and lot of the complain- 
ant, in the city of Augusta. The executions, with the levy 

entered thereon, are all annexed to the bill as exhibits. Bus- 
tin threatens to, and, as complainant alleges, will proceed 
to sell said house and lot, unless arrested in his course by 
the interposition of a Court of Chancery. Inasmuch as the 
provisions of said City Ordinance have not been pursued, 
nor their prescribed requisites complied with, by a demand 
of said taxes from complainant, and a return of him to the 
Council as a defaulter, he alleges that the ji. fas. are proceed- 
ing against him contrary to good conscience and equity. 
Foster Blodgett is now Mayor of the city of Augusta, and a 
member of the City Council, and has a knowledge, or belief 
founded on facts, which are material to the case made by 
the bill, and of the circumstances alleged therein, and com- 
plainant claims his answer under oath, as to the truth of the 
facts so alleged, and as ‘to who are the agents, officers and 
members of said corporation, inasmuch as he has combined 
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and confederated with the City Council to injure the com- 
plainant in the premises. 

Complainant prays by his bill that a subpena issue, to 
compel the City Council and Foster Blodgett to answer the 
bill and discover the facts; also, that an injunction issue to 
restrain the collection of the Pie fi. fas., and that he have 
such other relief as his case calls for. 

On the 7th of April, 1860, the injunction was granted, as 
prayed for by the bill. 

The City Council of Augusta filed their answer to the bill, 
in which they admit a belief that a business partnership ex- 
isted between Hill and complainant, and that it terminated 
about the time stated in the bill, but as to how the accounts 
stood between them, or whether Hill owed complainant a 
large or any balance, they know nothing; that Hill was in- 
solvent, and so continued to the time of his death; that he 
was elected Collector and Treasurer which yielded a_ profit 
and salary as stated; they know nothing of the agreement 
for Hill to pay complainant’s taxes, as charged in the bill, 
or of his having in good faith paid such taxes up to 1849, 
in fulfillment of the agreement; they know nothing of the 
certificate of payment being furnished to complainant, nor 
of Hill’s assurance that other certificates of payment should 
be given; all they know on that subject is: that up to 1850 
complainant’s taxes were paid, but how, by whom, and under 
what arrangement they were paid, the defendants do not 
know, as the fact that they were paid was the only matter 
that concerned them; the defendants admit that the Ordi- 
nance of city of Augusta are correctly set forth in the bill; 
they do not know whether Hill ever demanded from com- 
plainant the taxes he was due to the City of Augusta, and 
they do not believe that Hill ever reported or returned com- 
plainant as a defaulter; for if such had been done, the de- 
fendants would have proceeded to enforce the collection of 
the taxes. No proceedings were ever instituted against Hill 
and his securities, for his failure to pay or collect the taxes 
of complainant ; the defendants admit that Foster Blodgett 
and Benjamin Conley, who were Chairmen of the Finance 
Committee of the City Council, were told by Hill that he had 
agreed to pay complainant’s taxes, but information of the 
fact was never communicated to the City Council, nor did the 
Council assent to, or acquiesce in, such agreement or arrange- 
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ment; the defendants controvert complainant’s right to as- 
sume or believe that they knew of the alleged arrangement 
between him and Hill, and that the City Council acquiesced 
in such arrangement, and were looking to Hill instead of 
complainant for his city taxes; they insist, that if all the 
allegations in complainant’s bill were true, (but which they do 
not admit,) it was his duty to see to it that Hill paid the 
taxes, as, by the alleged arrangement, Hill was but his 
agent, and if his own agent proved faithless to the trust re- 
osed in him, it neither furnishes a cause of complaint 
agginst the defendant, or any good reason why complainant 
should be relieved from the payment of taxes which he owes 
the tity, and which have never been paid; the defendants 
deny that no demand was made upon complainant for his 
taxes before said executions were issued, but aver that a 
demand was formally, and in strict compliance with said 
Ordinance, made by the said Edward Bustin, Collector and 
Treasurer of said city, upon said complainant for said taxes, 
and that upon failure to pay the same, he was presented and 
returned by said Bustin, to said City Council, as a defaulter ; 
that upon said demand upon the complainant, his failure to 
pay the taxes, and his being returned as a defaulter, and 
not before, the proceedings against him were instituted and 
the fi. fas. issued; the defendants admit that the fi. fas. 
were issued, dated and levied at the time and in the manner 
set forth in the bill, and that the collection of the sums due 
in said fi. fas. would have been enforced but for the injunc- 
tion issued in obedience to the prayer of the bill. 

Foster Blodgett also filed his answer to the bill, which is 
substantially the same as that of the City Council, with, the 
following additions, to-wit: That he believes no execution 
was ever issued against complainant until after the death of 
Hill; that he is Mayor of the City of Augusta, a citizen of 
said city, and a member of said corporation; that since 
Hill’s death he has been informed by complainant, and be- 
lieves it to be true, that Hill at some time did say to com- 
plainant, that he was growing so rich, that it would keep 
him [Hill] poor all his life to pay complainant’s taxes ; that 
in the summer of 1858, Hill did inform defendant that when 
the partnership between him and complainant was dissolved, 
that he owed complainant a large amount of money which 
he had no means of paying, and that he had made an ar- 
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rangement with complainant to pay his taxes for him; the 
defendant was Chairman of the Committee on Finance at 
the time; the defendant also believes, from the information 
of said Hill and Benjamin Conley, that Hill made the same 
statement to Conley, while he [Conley] was either Mayor, or 
Chairman of the Committee on Finance, but at what time, 
or under what circumstances, the defendant does not know; 
he does not know whether this information was ever given to 
any other member or officer of the Council; he believes, that 
owing to this arrangement for Hill to ‘pay complainant's 
taxes, the said Hill failed to demand the taxes from com- 
plainant, or to report him as a defaulter; and he also be- 
lieves, that but for such arrangement, which he believed ex- 
isted, that the said Chairman of the Committee on Fi inance 
would have taken steps to enforce the liability of said Hill 
for said taxes, under the Ordinance of said city. 

Upon the coming in of the answers, counsel for the de- 
fendants moved to dissolve the injunction, on the grounds; 

Ist. That there is no equity in the bill. 

2d. That if there be any equity in the bill, the facts and 
circumstances upon which it is based, are fully denied by the 
answers of the defendants. 

The presiding Judge sustained this motion, and dissolved 
the injunction, and this decision is complained of as error. 


EBENEZER STARNES, for the plaintiff in error. 
Joun K. Jackson, for the defendants in error. 
By the Cowt.—JEnxtns, J., delivering the opinion. 


We are not called upon in this case to pass upon the va- 
lidity of the claim which defendants in error are seeking to 
enforce against plaintiff, nor do we intend so to do. It ap- 
pears from the record, that the defendants in error, (being a 
municipal corporation, and authorized by their charter to 
assess against the inhabitants of the city of Augusta, taxes 
for the support of the municipal government) on the fourth 
day of February, 1860, caused ten executions to be issued 
by their Clerk, against the plaintiff in error, each for the 
ax due by him for one year, and all covering the ten years 
from the year 1850 to the year 1859, inclusive. These ex- 
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ecutions were not issued from a Court of Record, to enforce 
a judgment obtained either at law or equity, in a suit 
inter partes. They were issued by authority of the General 
Ordinance of the City Council of Augusta, providing for the 
collection of taxes by a summary proceeding against default- 
ers. The proceeding thus authorized is ex parte, summary, 
and extraordinary, in so far as it departs from the course 
prescribed by the general law of the land for the collection 
of debts. The legality of the ordinance is not questioned ; 
it has been treated as a statute, both in the pleadings and 
in theargument. These executions having been levied upon 
certain property of the defendant, he filed his bill in Chan- 
cery, alleging that they had not been issued in conformity 
with the ordinance in question, and were, therefore, illegal ; 
and praying that the plaintiff be restrained from proceeding 
further to enforce them. The injunction was granted, in 
the inception of this case, but was, upon the filing of the 
answer, on motion, dissolved—the Court below holding that 
they had been legally issued, and this judgment is assigned 
as error. 

Our first inquiry is into the law of the case; and this 
is to be found in those sections of the General Ordinance of 
City Council of Augusta, which impose upon the inhabitant 
the duty of paying, and upon the Collector and Treasurer 
the duty of collecting taxes; and which define the status of 
a defaulting tax-payer, and authorize the issue of execution 
against him. 

During the years from 1850 to 1856, (both included) the 
section governing this case was the 105th, and is in these 
words: “ The Collector and Treasurer shall collect all taxes 
due to the city, unless the collection thereof is otherwise 
provided for. It shall be the duty of the Collector and 
Treasurer to give notice in one or more of the gazettes of 
this city, and to call at least once at the house of each person 
taxed, to demand the taxes, and unless such taxes be paid 
within three months from the date of said notice, it shall be 
his duty to make a return of such defaulters to the City Coun- 
cil, and thereupon executions shall issue against the goods or 
person of such defaulters, for the amount of his, her or their 
taxes, with the addition of ten per cent.,” ete. The remain- 
ing portion of this section is omitted, because it is not pre- 
tended that it is applicable to this case. 
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In the year 1857, upona revisal of the General Ordinance, 
section 111 was made to supercede section 105, above quo- 
ted; but those portions of both sections immediately appli- 
cable to the question under consideration, are identical, with 
this exception, viz: In framing the 111th section of the 
Ordinance of 1857, the words—“ and to call at least once 
at the house of each person taxed, to demand the taxes”— 
which are found in the 105th section of the pre-existing Or- 
dinance, are omitted, and for them the following words are 
substituted : “And all persons liable for city taxes, shall be 
required personally, or by agent, to pay the same at his office,” 
[the office of the Collector and ‘Lreasurer. } 

A new rule was thus introduced, the difference being, that 
previous to 1857, it was the duty of the Collector and Treas- 
urer to call upon the tax-payer and demand his taxes; 
whereas, in and after 1857, it was the duty of the tax-payer 
to call upon the Collector and Treasurer, and make payment 
without any other demand than the notice in the public ga- 
zette. In view of this change, the executions we are consid- 
ering arrange themselves into two classes: Ist. Those issued 
for taxes due prior to; and 2d. Those issued for taxes due in 
and after 1857. 

Such being the authority given the Collector and Treas- 
urer of the City of Augusta in the premises, we next inquire 
what is the general or public law governing the exercise of 
this authority. 

The following propositions may be regarded as law, settled 
by repeated adjudications of high authority. 

1. That in ex parte proceedings of this kind, under special 
authority, great strictness is required. 

2. That in proceedings by statute authority, whereby a 
man may be deprived of his property, the statute must be 
strictly pursued. Compliance with all its prerequisites must 
be shown. 

Ronkendorf vs. Taylor's Lessee, 4 Peter's Reports, 359 ; 
Williams vs. Peyton, 4 Wheaton’s Reports, 77; Bloom vs. 
Burdick, 1 Hill’s Reports, 141, 142; Thacher vs. Powel, 6 
Wheaton, 119; Jesse vs. Preston, 5 Grattan, 120; Jackson 
vs, Shephard, 7 Cowen, 90, 91. 

In all of these cases the contest was between a purchaser 
at a public sale, professedly in pursuance and by authority 
of statute law, and the party whose property was thus sold 
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or his representatives or assigns. In all of them, save 
Bloom vs. Burdick, 1 Hill, the sale was for the collection of 
taxes in arrears. 

They are, therefore, directly in point; and the rule of law 
recognized in each might, with propriety, if necessary, be 
more rigidly enforced in the case under consideration, for the 
reason that the parties here are the government assessing 
and seeking to collect taxes, and the inhabitant resisting 
their collection, 

Applying, then, these rules of law to the Ordinances in 
question, we proceed to inquire whether the tax executions 
against the plaintiff in error were legally issued ? 

By the letter of those Ordinances, execution was author- 
ized to be issued only against defaulting tax-payers. They 
require that payment shall be made to the Collector and 
Treasurer, but that execution, upon failure to pay, shall be 
issued by the Clerk of Council. To make this act of the 
Clerk legal, there are three indispensable presequisites : 
Ist. that the Collector shall have made such call upon the 
tax-payer as the Ordinance prescribes; 2d, that the tax- 
payer, after such call made, shall have failed within the time 
designated by the Ordinance to pay; 3d, that the Collector 
shall have reported the tax-payer thus failing, to the City 
Council. Anterior to the year 1857, to make the call upon 
the tax-payer a full compliance with the Ordinance, it was 
necessary that the Collector publish notice in one or more 
of the gazettes of the city, and “call at least once at the 
house of each person taxed, to demand the taxes,” and to 
the first class of executions this provision is applicable. It 
is conceded that he did publish notice in a gazette of the 
city, but it does not appear that the Collector and Treas- 
urer, in any one of the years from 1850 to 1856, inclusive, 
did “ cal] at the house of the plaintiff in error to demand his 
taxes.” The complainant in his bill alleges that he did not. 
The corporation, by attorney, say they have no certain 
knowledge whether or not he did. Mayor Blodgett, answer- 
ing upon his corporal oath, says he has no certain knowledge, 
but believes the Collector did not make such call. This 
being a prerequisite, must appear affirmatively. In Jackson 
vs. Shepard, supra, this precise question was made and so de- 
termined. Here there was one prerequisite not complied with. 

It is further conceded that the Collector for those years 
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did not, in any one of them, report the plaintiff in error to 
the City Council, as a defaulter. This is another prerequi- 
site not complied with. The tax-payer, then, not having 
been in either of those years in a predicament which made 
him, by the terms of the Ordinance, liable to be reported as 
a defaulter, and not having been, in point of fact, so reported, 
the Ordinance conferred no authority on the Clerk to issue 
executions. 

In regard to the second class of executions, those issued 
sevel rally for the years 1857, 1858, 1859, the prerequisite 
of a call and demand at the house of the person taxed did 
not obtain. It had been dispensed with by an amendatory 
ordinance. But the amendatory ordinance, like the origi- 
nal, requires that he shall have been reported by the Col- 
lector to the Council, as a defaulter, and that then execu- 
tions may be issued. It is conceded, that the plaintiff in 
error was not, in either of the three years last mentioned, so 
reported. For lack of this prerequisite, alone, we hold that 
the execution for the taxes of those three years were illegally 
issued. 

It is insisted by the defendants in error, that these pre- 
requisites of the ordinances in question were complied with, 
and the executions legally issued; and so the Court below 
held. This allegation of the defendants and ruling of the 
Court rest upon the averment in defendant’s answer, that 
in the year 1860, Hill, who filled the office of Collector and 
Treasurer during all the years wherein plaintiff in error is 
alleged to have made default, having died, Edward Bustin, 
his successor, made demand of plaintiff personally, for the 
taxes of all those years; and upon his failing to pay, reported 
him to the City Council as a defaulter, before the executions 
were issued, 

To determine whether or not this was a compliance with 
the prerequsites of those ordinances, we must look a little 
more closely into them to ascertain when the demand under 
the first, and when the report of default under both, must 
be made. The one hundred and fifth Section, (of force pre- 
viously to 1857,) after making it the duty of the Collector 
and Treasurer to publish notice, and to call and demand pay- 
ment, proceeds in immediate connexion, thus: “ And unless 
said taxes be paid within two months from the date of said 
notice, it shall be his duty to make return of such default- 
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ers,” etc. It is his duty, in cases of default, to do three 
things, and in this order: To give “notice,” to make “ de- 
mand,” to make “return.” ‘The tax-payer is entitled to 
notice in the gazette, and to demand at his house, and he is 
allowed two months within which to pay, not after demand 
at his house, but after “notice” in the gazette. He is en- 
titled to “demand,” before being placed in default, but he is 
required to pay within two months after notice in the ga- 
zette; therefore, the demand must be made within two 
months after notice in the gazette. 

There need be no more distinct limitation of the time 
within which demand, as a prerequisite to the issue of exe- 
cution must be made. No demand was made in any one of 
the years, anterior to 1857, upon the plaintiff in error, with- 
in such time and the after demand in 1860, was no compli- 
ance with the ordinance. 

Regarding the time within which defaulters in any one 
year must be returned, there is little, if any, Jess certainty. 
Section 107 of the General Ordinance, existing anterior to 
1857, and section 113 of the General Ordinance, as revised 
and amended in that year, are precisely the same, and, in 
connection with those sections already considered, furnish a 
rule for determining, with sufficient precision, the time 
within which defaulters must be returned. They are in these 
words: “At the regular time for returning defaulters on 
the digest, the Collector and Treasurer shall become liable 
for the amount of the digest, after deducting the sum for 
which defaulters are returned, and he shall become liable for 
the amount of all executions issued at the expiration of the 
period in which, by regular course of law, they might have 
been satisfied, unless he show sufficient cause why satisfac- 
tion has not been obtained; and he shall be liable for the 
amount of all executions not satisfied, which may remain in 
his hands, at the expiration of his term of service, unless he 
shall, within ten days thereafter, deliver them to the City 
Council.” 

The first word of this ordinance, viz: “ At the regular 
time for returning defaulters,” settle conclusively one point 
in controversy, to-wit: That there is a regular time for the 
making of this return, and it only remains to determine 
what that time is. By section 105 of the old, and section 
111 of the present ordinance, it is provided, that “ unless 
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said taxes be paid within two months from the date of said 
notice, (in the gazette,) it shall be his (the Collector’s) duty 
to make a return of such defaulters to the City Council,” ete, 
We think this enjoins the performance of the duty so soon 
after the expiration of the two months, as, in the regular 
course of things, it can be done. A reasonable construc- 
tion would be, that defaulters for the current year should 
be returned to the Council at the first regular meeting after 
the expiration of the two months, if sufficient time inter- 
vened; if not, then at the next succeeding meeting. But 
it is not necessary, in this case, to place so narrow a limit 
upon the time. There is a more liberal construction, to 
which, for the sake of the argument and greater certainty, 
we resort. 

Returning to section 107 of the old—113 of the present 
ordinance above quoted, we find it provided, that “he (the 
Collector) shall be liable for the amount of all executions 
not satisfied, which may remain in his hands at the expira- 
tion of his term of service unless he shall within ten days 
thereafter (i. e., after the expiration of his term of service) 
deliver them to the City Council.” Now, the context shows 
that the executions here spoken of are such as may have 
been issued against tax-payers making default, during his 
term of service. They must, (to save him from liability) be 
delivered within ten days after his term of service shall have 
expired. His term of service is one year, (and until his 
successor shall be appointed and qualified. See secs. 103 of 
the old and 109 of the present ordinance.) 

Clearly, then, the ordinance contemplates that execution 
shall issue against defaulters before the expiration of the 
term of office of the Collector, within which the default was 
made; or, in other words, within the same fiscal year (of 
the corporation) in which default was made. But, by the 
ordinance, the issue of execution must be preceded by a re- 
turn of the defaulter, ergo such return must be made before 
the expiration of the Collector’s term of office—before the 
expiration of the fiscal year within which default was made. 
By the first clause of the section we are now considering, 
the measure of the Collector’s liability is fixed. It is the 
amount of the tax digest, less the sums for which detaulters 
are returned. Will the City Council, the defendants in error, 
say they intended, by the enactment of this ordinance, to 
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leave themselves, or permit their collector to leave them, at 
the expiration of his term of service, without the data 
necessary to measure, to ascertain his liability? Scarcely 
when, by the next succeeding section, (108 of the old and 
114 of the present ordinance,) they provide that executions 
shall issue against him and his securities for the amount of 
his liability, within ten days, unless he shall pay over such 
amount to his successor, or deposit it in bank. If they did 
not so intend, they intended that defaulters in any one year 
shall be returned before the expiration of the then Collector’s 
term of service. Andso we must construe their ordinance. 

This construction is strengthened by consideration of the 
nature of this corporation, and the object for which it as- 
sesses taxes. It is a corporation created for municipal gov- 
ernment, and it is permitted to assess and collect taxes annu- 
ally to defray the annual expenses of that government. It 
should assess no higher taxes than are necessary for that pur- 
pose ; and keeping within this rule, there rests upon it both 
a duty and a necessity, to collect, within the year, the taxes 
assessed in and for that year. 

If we have correctly construed this ordinance, and correct- 
ly stated the general law governing ew parte, summary, statu- 
tory proceedings, (of which this is one,) shall it be said that 
after ten years of non-action, the defendant in error may 
cause a demand for taxes to be made, then a return of the 
tax-payer as a defaulter, then the issue of execution ex parte 
against him, whereby his property may be sold, and his title 
thereto divested, without a hearing—a day in Court allowed 
hin? Wethink not. We hold that the defendant in error, 
by refraining so long from any attempt to enforce payment of 
these taxes, or to place the tax-payer in the predicament of 
a defaulter, has lost this summary ex parte remedy against 
him; and must resort to suit at law or in equity, as in other 
cases between debtor and creditor. The judgment of the 
Court below is therefore reversed. 


JUDGMENT.— Whereupon, it is adjudged by the Court, that 
the judgment of the Court below, dissolving the injunction, 
be reversed, and the injunction be reinstated, on the ground : 
That the tax executions exhibited with the bill were illegally 
issued, the prerequisites of the Ordinance authorizing the issue 
of tax executions not having been complied with. 
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WATSON vs. WARNOCK. 


1. In Georgia no one has a right to the guardianship of an infant under 
the age of fourteen years, other than his own; but the power of ap. 
pointment is vested in the Ordinary, for the benefit of the child. 

2. On an appeal from the grant of guardianship, to the Superior Court, 
the whole case goes up to be tried anew. The discretion given by law 
to the Ordinary, vests by the appeal in the Superior Court for the pur- 
pose of that trial. 

8. The question for trial in the Superior Court is one of fitness for 
the office, and therefore a proper one to be submitted to the jury on 
the proofs. 

4. The requests of the parent of the infant, on his death-bed as to the 
guardianship of the person and property of the child, is a proper cir- 
cumstance to be considered by the jury, and all other things being equal 
sufficient to turn the scale. 


Application for letters of guardianship, in Burke Supe- 
rior Court. Tried before Judge Hout, at the May Term, 
1860. 


Simeon Warnock made application to the Court of Ordi- 
nary of Burke county, for letters of guardianship of the per- 
son and property of Martha Lourania Tindall, a minor child 
of Everett Tindall, deceased. 

To this application, Green G. Watson entered a caveat, on 
the following grounds: 

Ist. That the caveator, is the nearest of kin to the said 
minor child, said minor being the only child of the only sister 
of the caveator, and that caveator is by blood the maternal 
uncle of said minor. 

2d. That if the applicant, is of any kin to the deceased, 
Everett Tindall, deceased, it is too remote to give him any 
interest in the estate of deceased, or in the estate of the 
said minor. 

The trial of the issue made by the application and caveat, 
was regularly postponed until the October Term, 1858, when 
the same was tried, in the Court of Ordinary, and said Court 
rendered the following judgment, to-wit: 

“ It is ordered by the Court, that Green G. Watson being 
the maternal uncle, and next of kin of the minor, that the 
caveat be sustained, and that the said Green G. Watson be, 
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and he is hereby appointed, guardian of said minor, on his 
giving bond with Simeon Wallace and Adam Belcher as his 
securities in the sum of $25,000 00, and that letters of 
guardianship do issue in terms of the law.” 

From this judgment, Simeon Warnock entered an appeal 
to the Superior Court of Burke county, and on the trial of 
the case on the appeal at the May Term, 1859, the testimony 
disclosed the following state of facts: 

Everett Tindall, deceased, and Simeon Warnock, the ap- 
plicant were cousins, and the caveator and Tindall’s wife, 
were brother and sister. Mrs. Tindall died before her hus- 
band, and all the property of which Tindall died seized, and 
which now goes to the minor, Martha Lourania Tindall, came 
through Tindall’s family, and that no part of it came through 
Tindall’s wife. Simeon Warnock, the applicant, is a pru- 
dent and judicious manager of money and property; a kind 
and humane man, and a suitable and proper person to take 
the charge and management of the person and property of 
the minor. During his last sickness, and whilst under the 
apprehension of death, but of sound and disposing mind and 
memory, Everett Tindall called several persons around his 
bed-side, and called upon them to bear witness, that it was 
his will and wish, if he died, that his cousin, Simeon War- 
nock should take charge of his property, pay his debts and 
save all he could for his child. Pointing to the child on the 
bed beside him, and said that the child was all he cared for, 
and that he wanted Warnock, to take the child home with 
him, and take care of it, and raise it, and take charge of his 
property, and manage it for his child. 

The jury returned a verdict in favor of Simeon Warnock, 
the applicant. 

Counsel for the caveator then made a motion for a new 
trial on the following grounds: 

Ist. Because the verdict is contrary to law. 

2d. Because the verdict is contrary to evidence. 

3d. Because the verdict is contrary to law and evidence, 
and the charge of the Court. 

At the November Term, 1860, the presiding Judge pro- 
nounced his decision, overruling the motion, and refusing 
the new trial, and this decision is the error complained of in 
this case, 


Joun K. Jackson, for plaintiff in error. 
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, JONES & SturGis; SHEWMAKE, for defendant in error, 


By the Court.—Lyon, J., delivering the opinion. 


Simeon Warnock applied to the Court of Ordinary of 
Burke county, for the guardianship of Martha Louranig 
Tindall, minor child of Everett Tindall, deceased. Green 
G. Watson caveated the application, claiming the right him- 
self to the guardianship of the child as next of kin, he be- 
ing the maternal uncle, while the applicant was only a cou- 
sin to the child’s deceased father. On the hearing, the Ordi- 
nary refused the application of Warnock, and gave the guar- 
dianship to Watson, as the next of kin. From this judg- 
ment, Warnock appealed to the Superior Court, and on the 
hearing before a special jury, the verdict was had in favor 
of Warnock, reversing the judgment of the Ordinary, A 
motion was made for a new trial by Watson, on the grounds 
that the verdict was contrary to law and evidence. This mo- 
tion having been refused, Watson excepts, and that is the 
case now before us. 

1. The Court of Ordinary has the power to grant letters 
of guardianship for infant children under the age of four- 
teen years, to any applicant for the same, “or to such other 
person as in the discretion of the Court may be proper,” 
Cobb, 338. The power is given to the Ordinary to be 
exercised for the benefit of the infant, not the applicant. 
In Georgia no one can claim the guardianship of a child 
other than his own, as a right, no matter how nearly rela- 
ted. 

2. The Ordinary exercised that power in this case, and un- 
der the law, 4 appeal was taken to the Superior Court. That 
appeal carried to the Superior Court the whole case to be 
tried on its merits, without reference to the judgment of the 
Ordinary, the Superior Court having the same power and 
discretion for the adjudication and settlement of the ques- 
tion of guardianship in that application by virtue of the ap- 
peal, as the Court of Ordinary had. 

3. When the case came up for trial, the presiding Judge 
of that Court, viewing the issue between the contestants as 
one of fitness for the office, rather than of right in the indi- 
vidual, and very properly so submitted the question to the 
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consideration of a special jury selected for that purpose, to 
be determined upon the proofs submitted by the parties. Af- 
ter hearing the evidence, the jury returned a verdict which 
must be a final settlement of the question in issue unless it 
was so decidedly and strongly against the evidence as to 
compel this Court to interfere with the discretion vested by 
law in the tribunal trying this issue. And instead of the 
verdict being against the evidence, any other than the one 
rendered, would have been so, most decidedly. All the evi- 
dence submitted on this point was, that Warnock, the appli- 
cant, was a prudent and judicious manager of property, 
kind, humane, and a most fit person to take charge of the 
person and property of the minor. Each of the witnesses 
examined on this point concur in this evidence and there is 
nothing in conflict, nor is it pretended that the testimony is 
not the truth—there is no issue upon it. On the other hand, 
Watson, the contestant, offers no evidence to show that he 
is a fit and proper person to receive the guardianship, either 
of the person or pruperty of the child ; but he rests his right 
exclusively on the ground of his relationship to the infant, 
and that, as we have stated, amounts to nothing. 

4, Add to all this, the dying wishes and earnest requests 
of the father of the child—which we hold to be a proper cir- 
cumstance for the consideration of the Court in determining 
the application, and, all other things being equal, sufficient 
to turn the scales in favor of the person so designated, and 
there is no room left for a doubt as to the propriety of the 
finding. 


JUDGMENT.—Whereupon, it is adjudged by the Court, 
that the judgment of the Court below be affirmed. 
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JOHNSON vs. HINES. 


1. A husband and father in the possession of slaves, executed an instrn- 
ment under seal, upon consideration of natural love and affection to 
his wife for life, and after her death to her children, using these words: 
“T, B. J., do give, grant and convey.’’ (certain slaves by name.) In 
the next clause these words occur, ‘‘To have and to hold after my 
death the aforesaid property,’’ etc. 

Held, that in the first clause there is a clear gift in presenti; that the 
words ‘‘after my death’’ in the habendum, may be construed into a 
postponement of possession and enjoyment by the donees, until the 
donor’s death, or a reservation of an estate for his life, and thus ree- 
onciled with the prior gift in presenti; that if the two clauses conflict, 
the first must prevail, and that in either view the instrument is a deed 
and not a testamentary paper. 

2. A conveyance from a husband to his wife directly, will be supported 
in equity, as against his representative, under circumstances showing 
the absence of fraud, and a clear intention to settle the property upon 
her, or upon her and her children, especially if he derived the property 
through her. 


In Equity, in Emanuel Superior Court. Decision on De- 
murrer, made by Judge Hout, on the 25th of September, 


1860. 


Mary A. B. Johnson exhibited her bill in equity against 
Joseph H. Hines, in which the following charges and allega- 
tions are made, to-wit : 

Anthony Bonnel, the complainant’s father, departed this 
life in July, 1825, having by his will, bequeathed to the 
complainant a negro girl by the name of Ritt, and a negro 
boy by the name of Prior, together with some other property ; 
on the 4th day of July, 1837, the complainant intermarried 
with Littleberry Johnson, who upon such intermarriage, re- 
ceived said negroes and other property as the sole and sepa- 
rate property of the complainant, and so managed and treat- 
ed the same; on the 14th October, 1843, the said Littleberry 
Johnson, for the purpose of better securing the legal and 
equitable interest of the complainant, in said negroes, and in 
order the more distinctly and formally to set apart said ne- 
groes to the complainant, and to preserve and secure to com- 
plainant the complete enjoyment thereof, and to convey all 
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right, title and interest, which might have acquired by rea- 
son of his intermarriage with the complainant, made a deed 
of gift, which was duly proved and recorded, and of which 
the following is a copy, to-wit: 


EXHIBIT A. 
“STATE OF GEORGIA, EmManven County: 


“To all whom it may concern, I, Berry Johnson, do send 
greeting: Know ye that I, the said Berry Johnson, of the 
State and county aforesaid, for the love, good will and affec- 
tion which I have for my beloved wife, Mary Ann Johnson, 
do by these presents, freely give unto my beloved wife, Mary 
Ann Johnson, her heirs, executors and administrators, all 
and singular, two certain negro slaves, one, a girl, about the’ 
age of fourteen, by the name of Ritt, the other, a boy, about 
eleven years old, by the name of Prior, to have and to hold 
the above described two negro slaves, to her, the said Mary 
Ann Johnson, her heirs, executors and administrators from 
henceforth, to be her, and their property without any manner 
of conditions. In witness whereof, I, the said Berry John- 
son, have set my hand and seal, this the 14th day of Octo- 
ber, 1843. BERRY JOHNSON,” [1. s.] 


“Signed, sealed and delivered in presence of WASHINGTON 
WILLIAMs and WILLIAM JOHNSON. 


Said negro girl, Ritt, has given birth to several children, 
to-wit: Mary, Lewis, Hannah and Fanny. On the 4th day 
of October, 1848, in order, if possible, more fully to secure 
said negroes and their increase, to the sole and separate use 
and enjoyment of the complainant, and to protect the interest 
and right of the complainant against any claim which might 
be set up by any person by reason of the marital rights of 
the said Berry Johnson, he, the said Johnson, executed an- 
other deed, which was recorded on the 4th of March, 1854, 
and of which the following is a copy, to-wit: 


VoL, xxxI1—47, 
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EXHIBIT B. 
“GEORGIA, EManvEL County: 


“ This indenture, made this the 4th day of October, 1848, 
between Littleberry Johnson, of said county and State, of 
the one part, and Mary Ann Johnson, wife of the said Little- 
berry Johnson, for, and in consideration of the natural loye 
and affection which he has and bears to his said wife, Mary 
Ann Johnson, to be at her whole, sole disposal at my death, 
the following property, to-wit: A negro woman about 22 years 
old; Prior, or Gabriel, known by either name, a boy about 
15 years old; Mary, a negro girl, about one year old, to have 
and to hold the aforesaid negroes, and their issue or increase, 
unto said Mary Ann Johnson for her use and disposal during 
her life-time, and at her death, to belong to her children, to- 
gether with all, and singular the increase, profit, and issues 
of said negroes, unto the said Mary Ann Johnson and her 
children forever in fee simple. 

“Tn testimony whereof, the said Littleberry Johnson hath 
hereunto set his hand and affixed his seal, the day and year 
above written. LITTLEBERRY JOHNSON,” [1. s.] 


“ Signed, sealed and delivered in presence of GEoRGE W. 
CLIFTON and STEPHEN LeEwis, J. P. 


In the year 1849, Anthony W. Bonnell, the brother of the 
complainant, departed this life in the county of Bulloch, 
leaving a will, which was duly proved and admitted to record, 
in and by which, the said Anthony W. Bonnell bequeathed 
all his property, both real and personal, to the complainant, 
her mother, and her brother, William Bonnell ; it was the in- 
tention of the said Anthony W. Bonnell, by his said will, to 
create a separate property in the bequest made to the com- 
plainant, and to settle the property so bequeathed to com- 
plainant upon her, and to her sole and separate use, and the 
said Littleberry Johnson, well knowing such to be the inten- 
tion of the said Anthony W. Bonnell, and desiring to carry 
out his wish in the premises, received the property so be- 
queathed to the complainant into his possession, so treated 
and managed the same as the trustee of complainant, there 
being no clause in the will providing for a trustee ; the prop- 
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erty thus received under the will of the said Anthony W. 
Bonnell, consisted in part, of a negro boy named Isaac, and 
a negro girl called Rhody, who afterwards gave birth to four 
children, to-wit: Leah, Ellen, Ned and Ben: the following 
is a copy of the will of Anthony W. Bonnell, to-wit: 


EXHIBIT C. 


«GEORGIA, BuLtocu County: 


“Tn the name of God, Amen. I, Anthony W. Bonnell, of 
said county and State, being low of body, but of sound mind 
and memory, knowing it is once appointed for all men to die, 
I commend my soul to God and my body to the dust, and 
what it has pleased God to bless me with, so far as regards 
my worldly effects and small estate, I dispose of as follows: 
Item 1. I give and bequeath unto my beloved mother, and my 
brother, William Bonnell, and Mary Ann Johnson, after pay- 
ing all my just debts, all of my slaves, to-wit: one negro man 
named Gabriel ; one woman named Mary ; one named Rhody ; 
and a boy named Isaac; one girl named Betty ; also one bay 
mare; one two-barreled gun. The above named property to 
be equally divided amongst the three named persons, and not 
otherwise. And I do appoint James Lee my sole and lawful 
executor, to this my last will, and I charge and require him 
to see that this my will is carried into effect. This the 13th 
of April, 1849. A. W. BONNELL. 


“Signed in presence of MaLacui MERCER and ANDREW 
Brrp.” 


For the purpose of carrying out the well known wish and 
intention of the said Anthony W. Bonnell, and for the pur- 
pose of securing the property bequeathed to the complainant 
by the said Anthony W. Bonnell, to her sole and separate 
use, and for the purpose of protecting said property from any 
and all claims, which might be set up to said property on ac- 
count of the marital rights of the said Littleberry Johnson, 
he, the said Littleberry Johnson, executed a deed, which was 
duly recorded on the 4th of March, 1854, and of which the 
following is a copy, to-wit: 
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EXHIBIT D. 
“GEORGIA, EMANvEL County : 


“This indenture, made the 3d day of January, 1850, be- 
tween Berry Johnson, of said county and State, of the one 
part, and his wife Mary Ann Johnson, of the same place, of 
the other part, witnesseth : that the said Berry Johnson, for, 
and in consideration of the natural love and affection which I 
have to her, the said Mary Ann Johnson, I, Berry Johnson, 
do give and grant, and convey, unto the said Mary Ann 
Johnson, during her natural life, and at her death to belong 
to her children, or heirs of her body, one negro girl named 
Rhody, and her increase; also one negro boy named Isaac; 
said girl about ten years old, and said boy being about seven 
years old; to have and to hold the aforesaid property at my 
death, as above stated, unto her, the said Mary Ann John- 
son and her children, and heirs of her body, and assigns, to- 
gether, with all and singular, the rights, members and ap- 
purtenances to the same, in any manner belonging to them 
and their own proper use, benefit and behoof, forever in fee 
simple. 

“In witness whereof, the said Berry Johnson, hath here- 
unto set his hand and affixed his seal, the day and year above 


written. BERRY JOHNSON, [t. s.] 


“Signed, sealed and delivered in the presence of W. Bon- 
NELL and JAMES LEE, J. P.” 


On the 10th day of April, 1856, the said Littleberry John- 
son, the husband of complainant, departed this life intestate, 
leaving a large and valuable estate, of real and personal 
property, in his own right, over and above the payment of his 
debts ; and also leaving the complainant, a widow with eleven 
children, ten of whom are girls, and who are interested in 
said negroes, and are entitled to them at the death of com- 
plainant, and who are to be supported and educated by com- 
plainant. No provision was made in any of said deeds for 
the appointment of a trustee, nor did any trustee intervene 
in the treaties and negotiations relative to said property, or 
in the execution of said deeds, which makes it necessary to 
resort to a Court of equity for the enforcement of the com- 
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plainant’s rights. Joseph H. Hines, as the administrator, de 
honis non, of the said Littleberry Johnson, deceased, com- 
menced an action of trover in Emanual Superior Court 
against the complainant, for the recovery of said negroes, Prior, 
Ritt and her children, Mary, Lewis Hannah and Fanny ; also 
the negro boy Isaac and the negro girl Rhody and her chil- 
dren, Leah, Ellen, Ned and Ben; and also the hire of said 
negroes, which action is now pending in said Court, and that 
the said Joseph H. Hines is endeavoring to recover said ne- 
groes as the property of the estate of the said Littleberry 
Johnson, deceased, notwithstanding the deeds and will afore- 
said; and notwithstanding the said Littleberry Johnson, held, 
treated and managed said negroes as the sole and separate 
property of the complainant up to the time of his death, and 
so declared time and again. 

The bill prays that Hines may fully answer the charges of 
the bill ; that the action of trover may be enjoined ; and that 
the deeds may be reformed in every particular in which they 
are defective, so as to convey, confirm, and vest in complain- 
ant the full and absolute property in all of said slaves, and 
for general relief. 

The injunction was granted as prayed for, on the 2d of 
September, 1859. 

The defendant, Hines, set up a demurrer to the bill, on the 
following grounds, to-wit: 

Ist. That a Court of equity has no power to reform the 
deed set forth in the bill, under the allegations contained 
therein, there being no charge of fraud, or mistake in the 
drafting of said deeds at the time they were executed. 

2d. That said deeds are void, being in their legal effect 
wills, and not deeds, and are not properly probated. 

3d. That the bill seeks to set up a parol trust against con- 
veyances absolute on their face, and the trust being volunta- 
ry) cannot be enforced, if anything is to be done to make it 
valid. 

4th. That the Superior Court of Emanuel county has not 
jurisdiction of the case, because at the time of filing the bill, 
and from that time to the present, the defendant, Hines re- 
sided, and still resides, in the county of Burke, and not in the 
county of Emanuel. 

5th. That according to the allegations of the bill, it seeks 
to set up a contract or agreement relative to slaves, which 
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contract or agreement, nor any note or memorandum of the 
same was ever reduced to writing and signed by the defend- 
ant’s intestate, or any other person thereunto by him author- 
ized, and is therefore violative of the statute of frauds, as 
extended to contracts relative to slaves by an act of the Gen- 
eral Assembly passed 28th February, 1856. 

It was agreed and admitted by the parties, that Hines re- 
sided in Burke county, as alleged in the 4th ground of the 
demurrer, and that Littleberry Johnson was a widower when 
he married complainant, and that he then had several chil- 
dren by a former wife, which children are still living. 

The presiding Judge sustained the demurrer and dismissed 
the bill, and this decision is the error complained of in this 
case. 


LALLERSTEDT, for plaintiff in error. 
SHEWMAKE, for defendant in error. 
By the Court.—JENK1nS, J., delivering the opinion. 


The judgment excepted to sustain the defendant’s demur- 
rer to complainant’s bill. There issome discrepancy between 
the transcript of the record and the bill of exceptions, in the 
statement of the grounds of demurrer ; we take them as pre- 
sented by the bill of exceptions appearing at the close of the 
reporter’s statement. 

There is in the bill a prayer for reformation of deeds attach- 
ed as exhibits A, B & D; a prayer that complainant may be 
confirmed in her legal and equitable title to the slaves in dis- 
pute, and a general prayer for relief. 

The first and second grounds of demurrer, are directed 
against so much of the bill as seeks reformation of the deeds, 
and the remaining grounds against the general equity set up 
in it, and the relief sought under it. 

The two first grounds are well taken, there being no suffi- 
cient averment either of fraud or mistake in the framing or 
in the execution of the deeds, nor any distinct statement of 
the reformation sought. 

If, however, without any reformation of the deeds, com- 
plainant has made a case which entitles her to other relief 
asked, the bill should be retained, and defendant required to 
answer. 





— © 6 








SAVANNAH, JANUARY TERM, 1861. 727 


Johnson vs. Hines. 





— 





We, therefore, consider the other grounds of demurrer. 
The third ground is, that the papers exhibited are not in legal 
contemplation deeds, but are testamentary papers, and val- 
ueless as muniments of title for want of probate. The Court 
below sustained this ground, except as to exhibit A. The 
view of the Court, as to exhibits A & B, treating the for- 
mer as a deed, and the latter as a testamentary paper, we 
think was right. 

1. We disagree with the learned Judge in ascribing to ex- 
hibit D, the character of a testament and not of a deed. 
This paper is so far technically framed that it contains a dis- 
tinct granting clause, and also a habenduwm and tenendum. 
The granting clause, which is the most essential part, is ex- 
pressed in language which most clearly imports a gift in pre- 
sentt, “I, Berry Johnson, (upon the consideration stated,) 
do give, grant and convey,” etc. And it is a grant or gift 
of a life-estate to his wife, with remainder to her children. 
These words import a present, immediate vesting of the title. 
Doubtless the opinion of the Court below was predicated 
upon the phraseology used in the habendum, “to have and 
to hold the aforesaid property at my death, as above stated,” 
ete. 

Now, either these words are consistent with the clearly ex- 
pressed gift in presenti in the granting clause, or they are 
not. It is the duty of Courts to make them consist, if pos- 
sible, without doing violence to law. By treating the first 
clause as a gift in presenti, passing the title at the moment 
of execution, and the second as a postponement of posses- 
sion and enjoyment of the property, by the donees, until the 
death of the donor, they are made to consist. It is then the 
common case of a gift by deed, reserving a life estate in the 
donor. We see no difficulty in this construction ; it is a fa- 
miliar use of the habendum to place limitations upon the 
estate conveyed by a prior granting clause. In conveyances 
in trust, where the legal title passes by the granting clause, 
it is by the habendum that the trusts, uses and limitations 
are declared, and the whole deed is sustained, because the 
two clauses are reconcilable. 

But suppose that, in this case, the two are irreconcilable, 
which shall prevail? It is a well-settled rule of law, that if 
there be an irreconcilable conflict between two clauses in a 
deed, the first shall prevail; it is regarded as first done and 
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complete, and therefore beyond the power of the grantor, 
It is otherwise in a will, because, from the nature of the in- 
strument, the Jast expression of testamentary intention must 
prevail. Had the grantor said, in the first clause, “TI give, 
at my death,” or had he used any equivalent words, he would 
thus have manifested an intention to postpone the vesting of 
the property, the transfer of the title, until the happening of 
that event ; and it is precisely that intention which impresses 
upon an instrument, whatever be its form, the testamentary 
character. But it is otherwise in this instrument. 

Thus we arrive at the conclusion, that the instruments set 
forth in exhibits A and D, are deeds, and not wills; and it 
appears that they cover all the property in dispute. 

Still, however, it is assumed, in the 4th and 5th grounds 
of demurrer, that, as deeds, they are void, because moving 
from the husband to the wife. It was insisted, in the argu- 
ment, that the husband could not convey directly to the wife. 
The idea is presented that even if a deed, from husband to 
wife could be considered as passing title, it would accomplish 
nothing, for the reason, that so soon as the title vested in 
the wife, the husband’s marital rights would attach, and the 
title at once revest in him. This is a strictly legal view of 
the subject. But there are equities, between husband and 
wife, which, though ignored by Courts of law, are constantly 
recognized and supported in Courts of equity. “ A separate 
estate (in the wife) may exist without the intervention of 
a trustee. The husband will, in that case, take the legal 
estate, but equity will regard him as trustee for the wife ;” 12 
Ga. Rep., 195. If equity so regard a conveyance, moving 
from a third person, why not, when the husband conveys 
directly to the wife, with intent, bona fide, to confer a benefit 
on her, that the conveyance is a declaration of a trust, and 
hold him and his representatives bound by it? There is no 
conceivable reason why this should not be done, where as in 
this case, (according to the allegations in the bill,) the prop- 
erty came to him through the wife, with an understanding 
that it should be her separate property. 

That equity will often support a conveyance directly to a 
married woman, is well settled. 

2. Story’s Equity Jurisprudence, secs, 1374-5-8 citing ; 2 
Swanst, 106, 107; 1 Atkyns, 270, 271. 

“The true intent of the parties will be carried into effect 
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in equity without regard to form, and a contract is generally 
valid between husband and wife, without the intervention of 
a trustee.” 1P. Wms., 125; 6 Ib., 264; 2 Vernon, 689. 

In the case before us, the husband who executed the deeds 
under consideration, has departed this life. 

The surviving wife is the mother of ten or eleven children, 
the fruit of her marriage with him. They take an interest 
in remainder under one of the deeds. The property came to 
him through her, from her mother and her brother, and he 
received it with the understanding that it should be secured 
to her, and always treated it as her separate property. She 
is in possession of it, and has been since his death, in April, 
1856. 

It does not appear that the rights of creditors are at all in- 
volved. But the administrator, de bonis non, of the husband, 
is endeavoring to recover the slaves conveyed in the deeds, 
attached as Exhibits A & D, and their increase. Such is 
the case made in the bill, and we are of opinion that the de- 
murrer should have been overruled, and the defendant re- 
quired to answer, and, therefore, reverse the judgment. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court that the judgment of the Court below be re- 
versed, upon the ground that the Court erred in sustaining 
the demurrer and dismissing the bill; this Court holding 
that the third instrument in the order of time, from defen- 
dant’s intestate to plaintiff in error, as exhibited to said bill, 
is a deed, and not a testamentary paper, and that complain- 
ant took a separate estate under the first and last deeds as 
exhibited in which equity will protect her. 
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LILLIBRIDGE vs. ROSS. 


A. R., by his last will, amongst other bequests, gave all the rest of his 
property to his wife, E. R., for and during her natural life, and after 
her death to descend to the heirs of her body, to hold tothe said heirs of 
her body, share and share alike, and to their heirs and assigns for- 
ever ; but if his wife should die without issue, then the said property 
to be rented and hired to the best advantage; and out of the first rentg 
received, he gave five hundred dollars to his brother’s widow, the sis- 
ter of his wife; and the remainder, when collected, to be appropria- 
ted and applied towards the maintenance and support of two of his 
brother’s children, (naming them), while they are under age and un- 
married ; but as soon as the last of said children shall become of age, 
or marry, the testator directed that all his property descend to all his 
said two brothers’ children, who may then be alive, to be equally di- 
vided between them, share and share alike; to hold to them respec: 
tively, their heirs and assigns forever. He nominated his wife execu- 
trix, and his dear and trusty friend, J. T. R., executor of his will, 
giving and granting to them ‘‘all my full power and authority to exe- 
cute the same, according to the true intent and meaning thereof:”’ 

Held, 1. That E. R., the wife of testator, took an estate for life only, 
and that her heirs, had she left any, would have taken as purchasers, 

2. That the limitation over was good, not being upon an indefinite failure 
of issue of E. R., but of heirs, at the time of her death. 

3. That the limitation over was not obnoxious to the rule against perpe- 
tuities. 


In Equity, in Chatham Superior Court. Decision on de- 
murrer, made by Judge FLEMING, in vacation. 


On the first day of April, 1859, David Ross, James Ross, 
Elijah Ross, Abner S. Ross, Anne Taylor, formerly Anne 
Ross, by her next friend, Elias Taylor; Caroline Sayres, 
formerly Caroline Ross, by her next friend, Elias Sayres ; 
Elizabeth Hopkins, formerly Elizabeth Ross, by her next 
friend, James I. Hopkins, filed their bill in equity, return- 
able to the May term, in said year, of the Superior Court of 
Chatham county, against Oliver M. Lillibridge, executor of 
the last will and testament of Elizabeth Ross, alleging that 
their uncle, Abner Ross, departed this life on or about the 
ov cesceceeee Gay Of ....20.+0eee, In the year eighteeen hundred 
and twenty, having first made and executed a last will and 
testament, of which the following is a copy : 
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SraTE oF GEorGIA: I, Abner Ross, being of sound health, 
memory and understanding, do make, publish and declare 


' this my last will and testament, as touching such worldly 


property as it has pleased God to bless me with, or which I 
shall die seized and possessed of, after paying all my just 
debts and furneral expenses. I give, devise and bequeath the 
same, in manner following, that is to say: My estate, both real 
and personal, consisting of one equal half, or moiety, of an im- 

roved lot on the Bay, in the city of Savannah, whereon I 
lately resided with O. Martin Lillibridge, known by the 
number five, in Franklin Ward, and the half of one unim- 
proved lot, number four, in New Franklin Ward, and also 
the one-half, or moiety of a half lot of land, improved, near 
the Market Square, in ......... Ward, known by the number 
six, and which was jointly purchased and now equally owned 
by O. Martin Lillibridge and myself, from Henry William 
Oakman ; one-half, or moiety of a plantation, or tract of 
land, in Effingham county, on the Louisville road, contain- 
ing two hundred and sixty-two acres, with the improvements 
and live stock thereon ; and also the one-half of a colored 
slave negro woman, and of a negro boy named Jack, togeth- 
er with all the rights and credits, books of accounts, bonds, 
notes that is belonging to the firm of Lillibridge & Ross, and 
generally all other articles not herein enumerated, to me be- 
longing, and in any wise appertaining, that I shall die seized 
and possessed of, whensoever and wheresoever to be found, I 
give unto my dearly and well-beloved wife, Elizabeth Ross, for 
and during her natural life, and after her death to descend 
to the heirs of her body, to hold to the said heirs of her body, 
share and share alike, and to their heirs and assigns forever. 
But if it should please God that my said wife should die 
without issue, then it is my will that my said real and per- 
sonal estate be hired or rented out, to the best advantage; 
and out of the first rents received, that five hundred dollars 
be given to my brother’s widow, who is my wife’s sister, 
namely, Latishia Ross, of Savannah, in token of my sincere 
regard for her, to hold to her forever; and the remainder of 
the rents, when collected, to be appropriated and applied 
towards the maintenance and support of my brothers’ (Elijah 
Ross and Ezekiel Ross) children, while they are under age 
and unmarried ; but as soon as the last of such children shall 
become of age, or married, it is my will, and I do hereby or- 
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der, that all my said property, real and personal, of what 
nature or kind soever, shall descend to all and every of such , 
of my said brother’s children as may be then alive, to be 

equally divided amongst them, share and share alike, to hold 
to them severally and respectively, and to their heirs and 
assigns forever. And lastly, I do hereby nominate, consti- 
tute and appoint my dear and loving wife, Elizabeth Ross, 
to be executrix, and my dear and trusty friend, James T, 
Ross, to be my executor of this my last will, hereby giving 
and granting, to my said executrix and executor, all my full 
power and lawful authority to execute this my will accord- 
ing to the true intent and meaning thereof. In witness 
whereof, I, the said testator, hath and doth hereunto set my 
hand and seal, at Savannah, the 25th day of May, in the 
year 1815. ABNER Ross. [L. s.] 


That the said Elizabeth Ross has departed this life, leaving 
a last will and testament, by which said will, Oliver M. 
Lillibridge is constituted the executor, and that, as such ex- 
ecutor, he has in his possession and control the property 
which was devised and bequeathed in the will of the said 
Abner. That Ezekiel Ross, one of the brothers of the said 
Abner, in said will mentioned, is dead, leaving no issue; 
that the complainants are the only children of Elijah Ross, 
the other brother, who has also departed this life, and as 
such they pray an account of the said estate of the said Ab- 
ner, from the said Oliver M., alleging that the said Elizabeth 
had but a life-estate therein, and that they, the complainants, 
are entitled to the remainder. 

To which said bill in equity, the said defendant, by his 
solicitor, at the return term thereof, filed a general demurrer, 
and an order was taken that the said demurrer be argued 
in vacation, and thereupon, after argument had, the Judge of 
the said Superior Court of Chatham county rendered a de- 
cision, overruling the demurrer, aud ordering the defendant 
to answer the bill. 

This decision is the error assigned in the record. 


Lioyp & Owens, for the plaintiff in error. 


Warp, Jackson & Jonss, for the defendants in error. 
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By the Court.—LuMPKIN, J., delivering the opinion. 


Considering the time that has been consumed in Courts in 
discussing questions like those involved in this record, bre- 
vity, it would seem, is the greatest merit that an opinion 
could claim, which is written upon them. 

After the decision by this Court in Jackson vs. Adams, 
14 Ga. Rep., 557, and numerous parallel cases, before and 
since, I should esteem it a work of supererogation to under- 
take to show that, by the will of Abner Ross, Elizabeth 
Ross, his wife, took an estate for life only in his property, 
real and personal, and that after, and at the time of her 
death, it went to her heirs-at-law, or distributees. 

There are but two questions in this record open to exam- 
ination. After the above bequest, the testator provides, “ But 
if it should please God that my wife should die without issue, 
then it is my will that my said real and personal estate be 
hired or rented out to the best advantage, and out of the 
first rent received that five hundred dollars be given to m 
brother’s widow, who is my wife’s sister, namely, Latishia 
Ross, of Savannah, in token of my sincere regard for her, 
to hold to her forever ; and the remainder of the rents, when 
collected, to be appropriated and applied towards the main- 
tenance and support of my brothers’ (Elijah Ross and Eze- 
kiel Ross) children, while they are under age and unmarried ; 
but as soon as the last of such children shall become of age, 
or marry, it is my will, and I do hereby order that all my 
said property, real and personal, of what nature or kind so- 
ever, shall descend to all and every of such of my said broth- 
er’s children as may be then alive, to be equally divided 
amongst them, share and share alike, to hold to them sever- 
ally and respectively, and to their heirs and assigns forever. 
And lastly, I do hereby nominate, constitute and appoint my 
dear and loving wife, Elizabeth Ross, to be executrix, and my 
dear and trusty friend, James T. Ross, to be my executor of 
this my last will and testament, hereby giving and grant- 
ing, to my said executrix and executor, all my full powerand 
lawful authority to execute this my will, according to the 
true intent and meaning thereof. In witness whereof,” etc. 

Do the words “die without issue” mean, in this will, an 
indefinite failure of issue? We concede frankly that coun- 











734 SUPREME COURT OF GEORGIA. 
Lillibridge vs. Ross. 





ci 








sel for the plaintiff in error has cited strong and direct ay- 
thority, that they do. These adjudications are to this effect: 
that it was the general intent of the testator, Ross, by the 
use of the technical words “ descend to the heirs of the body 
of Elizabeth Ross,” to create an estate-tail ; that admitting 
the superadded words, “share and share alike, and to their 
heirs and assigns forever,” etc., so far controlled the techni- 
cal words “heirs of her body,” as to make them words of 
purchase and not of limitation; yet that inasmuch as the 
limitation over is upon an indefinite failure of issue, “ die 
without issue,” it shows that the testator, abandoning his par- 
ticular intent, returned to his general intent; and conse- 
quently the will stands as though it bequeathed the property 
to his wife, for life, and, after her death, to the heirs of her 
body. 

We will state succinctly our reasons for dissenting from 
this doctrine. No such precedent is produced prior to May, 
1776. All the reported cases read (and from the known 
ability and research of counsel, we are warranted in con- 
cluding that none older could be found), are subsequent to 
the period of the Revolution. It is well known that, down 
to Lord Mansfield’s day, and during his administration, a 
more liberal construction had obtained, culminating in the 
leading case of Doe ex dem. Long vs. Lanning, 2 Burrow, 
1100, which, criticised and perhaps overruled as it has been 
since in England, was law at the time our adopting statute 
took effect, and has always been followed and approved in 
this State as such. Lately, the English Courts had adopted 
a more stringent rule, until the Parliament of Great Britain 
has been compelled to interfere (as the Legislature in Geor- 
gia has likewise done), thereby releasing the subjects of that 
Kingdom, as well as the people of this State, from all the 
subtleties and refinements of legal and judicial pedantry upon 
this subject. Are we constrained, then, to incorporate this 
comparatively modern doctrine into our system, as a rule of 
property? We think not. 

Again, with the most profound reverence for Lord Kenyon 
and Lord Eldon, we must say, that, to our humble appre- 
hension, their reasoning is fallacious, and was neither more 
nor less than evincive of a predetermination to sustain a par- 
ticular policy—subversive, though it might be, of the inten- 
tion of testators. 
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If the whole clause in the will, including the superadded 
words, created an estate for life in Elizabeth Ross, with re- 
mainder in fee to her heirs, how, I would ask, is it assumed, 
that, by the use of a part of the words in that clause, to-wit: 
“heirs of the body,” it was the primary general intent to 
create an estate-tail? Is it admissible to divide a clause, in- 
stead of taking the whole together, to justify such a conclu- 
sion? We think not. 

Again, it is contended that “to die without issue,” in the 
limitation over, means an indefinite failure of the progeny of 
Mrs. Ross, notwithstanding they took as purchasers. How 
could the testator be supposed to contemplate such a contin- 
gency, when each one of these heirs, taking, as he did, a fee 
to his distributive share, became the root or propositus of a 
new inheritance? He acquired the unlimited power of dis- 
posing of his share, by deed or will, or any other way he 
saw fit. And yet, after aliening the property, and its getting 
scattered to the four quarters of the globe, if, at some distant 
period, the entire progeny should fail, Mr. Ross undertakes 
to devise this property over! 

What would be the proper view of such a clause? Why, 
that the testator intended, by the words “ issue” in the limi- 
tation clause the same class of persons designated in the first ; 
that is to say, in this will, children and grand-children, heirs 
or distributees of his wife. This harmonizes his intent. The 
other construction mars and defeats it. Had he used the 
word issue in the first clause, giving the estate to Mrs. Ross 
for life, and after her death to her issue, share and share 
alike, etc., and then proceeded as he did; and if she die 
without zssue, etc., all would have been impressed with the 
identity of meaning. Using the words “heirs of the body,” 
and “issue,” does not lead to any different conclusion as to 
intention. 

Having been cheered by our statute by a glimpse at fairy 
land, let us not unbidden plunge again amidst the disheart- 
ening gloom of Preston on Estates, Fearne on Remainders, 
to say nothing of Coke, Plowden, and the Year Books, 
Technical rules are binding in questions of property, and we 
cannot supersede them. But following, in this case, the irre- 
sistible impulse of our judgment, and sustained, as we think, 
by common sense, let us not be tempted to plume our wings 
for another flight to the clouds, in search of occult lore, for 
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grounds to say, what we know was the will of Abner Rogg 
shall not be his will. 

The other question in this case, is this: Is this limitation 
over too remote? It does not appear but that one of the 
brothers of the testator had children, at his death. It js 
altogether probable that there were children born before the 
death of his wife, who lived to extreme old age, and it is the 
remainder-men who have filed this bill. In Stephens 1, 
Stephens, cases Temp. Talbot, 2287, decided in 1736, it was 
held that a devise to such unborn son of a femme covert, as 
should first attain the age of twenty-one years, was held to 
be good. Since that time, an executory devise, to this extent, 
has been uniformly upheld, and is received as a part of the 
system of our American Testamentary Jurisprudence. 

And in this case, the testator expressly clothed his execn- 
trix and executor “ with all his power and lawful authority, 
to execute his will according to the true intent and meaning 
thereof.” In other words, he constituted them Trustees for 
this purpose. After the termination of the life-estate, five 
hundred dollars is to be raised out of the rents, issues and 
profits, for his wife’s sister, the remainder, when collected, to 
be appropriated and applied towards the maintenance and 
support of his brother’s children, while they are under age 
and unmarried ; but as soon as the youngest of his nephews 
and nieces becomes of age or marries, the whole to go to all 
of Elijah and Ezekiel Ross’s children, as may be then alive, 
to be equally divided amongst them, share and share alike, 
to hold to them, severally and repectively, and to their heirs 
and assigns forever ; the very same disposition which he in- 
tended to be made amongst the heirs of his wife—to whom 
he was evidently tenderly attached—had she been blessed 
with any by any future husband. 

If this be even a contingent remainder, or executory re- 
mainder, and no child or children had been born to his 
brothers, at the death of the life-tenant, still it would have 
been held by the testamentory Trustees, to wait the possi- 
bility of such an event. But this supposition does not com- 
port with the facts of the case. Neither is this the proper 
construction to put upon this bequest. I only state the case 
most strongly for the defendants. 

Our conclusion, therefore, is, that the limitation over does 
not create a perpetuity. Whether this point was made in 
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the Court below, does not appear. It is not noticed in the 
decision upon the demurrer, and but slightly argued in this 
Court. 

The judgment of the Circuit Court, overruling the de- 
cision, and ordering the defendants to answer the bill, is af- 


firmed. 


JUDGMENT.— Whereupon, it is considered and adjudged 
by the Court, that the judgment of the Court below be af- 


firmed. 





GAUT & McPHERSON vs. CARMICHAEL & CO. 


When the verdict is without evidence, a new trial must be granted. 


Certiorari, from Chatham Superior Court. Decided by 
Judge FLEMING, on the 15th of November, 1860. 


Carmichael & Co. brought an action in the City Court of 
Savannah, against Gaut & McPherson, to recover the sum 
of $288.20 which was alleged to be so much money had and 
received by the said Gaut & McPherson, to, and for the use 
of, the said Carmichael & Co. The bill of particulars an- 
nexed to the declaration is as follows : 


“ Messrs, Gaut & McPherson, 
“1857. To Carmichael & Co., Dr. 
“May 20th. To 100 sacks of wheat short of receipts from 
invoices, average 3 bushels per sack, making 








200 bushels at $1.20.........cecescereees $240 20 
“To 109 sacks for same 13¢........000¢ 13 00 
“To 5 per cent. com’s on $253.00..... 12 60 
$265 60 
“To error in com’ns admitted......+.. . 22 60 
$288 20 


Vou, xxx1—48, 
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Upon the trial of the case, at the May Term, 1859, of 
said City Court, the plaintiffs offered in evidence the follow- 
ing depositions of Augustus Robert, to-wit : 

“ T am personally acquainted with the plaintiffs, and know 
the defendants from due course of business correspondence 
with them for the plaintiffs ; I am a book-keeper, and served 
the plaintiffs as book-keeper and general agent during the 
year 1857; the account annexed is a copy of an original, 
prepared by me from plaintiffs’ books, (in which I made the 
charges myself,) after a careful examination of the business 
transactions between the plaintiffs and defendants; and [ 
believe the same is correct as stated, and is justly due by 
the defendants to the plaintiffs; no part of the account has 
been paid to the plaintiffs to my knowledge; in the early 
part of the year 1857, the defendants purchased divers lots 
of wheat for the plaintiffs at a commission of five per cent. 
for their services, and forwarded invoices, charging the 
plaintiffs with four thousand and eighty sacks of wheat, for 
which number the plaintiffs paid them as invoiced ; during 
the months of February, March and April, the defendants 
forwarded to plaintiff receipts of the E. T. & G. R. R., and 
the W. & A. R. R., showing the shipment of three thousand 
nine hundred and eighty sacks of wheat, which number the 
plaintiff received through the Ga. R. R. & B. K. G. Co,, 
with all of which I credited them; the remaining one hun- 
dred sacks were never received, nor did the plaintiffs ever 
get any railroad receipt or other evidence that they had ever 
been shipped ; I therefore charged the defendants with that 
number (100) short, allowing two bushels to the sack, at one 
dollar and twenty cents per bushel, (that being the average 
quantity in a sack, and the average of the prices charged, 
according to the invoices); also, with one hundred sacks or 
bags, at 13 cents each ; and with five per cent. commissions 
on $253.00, the average cost of the wheat and sacks charged 
in their invoices; the item for “error” defendants admit- 
ted by a letter now in the hands of George A. Gordon, 
plaintiff ’s attorney; my knowledge of the facts was derived 
from the letters of defendants, and their invoices addressed 
to plaintiffs, received, read and carefully examined by me; 
from the railroad receipts and bills hereto annexed, and from 
plaintiffs’ books kept by me; I did not measure the wheat ; 
the sacks were counted and checked at the mill by the R. R. 
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receipts, all of which are annexed except four, and failing 
to find the originals of the four, I annex duplicates; I can 
not say how much wheat each sack contained without taking 
the average from the invoices; in that way I ascertained 
that it would be fair to charge the defendants with two 
bushels per sack; the average, from the weights, as shown 
by the railroad receipts, will show a greater number of 
bushels short, as I announced to defendants by letter of 23d 
of June, 1857; I did not measure a single sack ; it is possi- 
ble that in some cases the number of sacks may be short, 
and yet the quantity of wheat be not short, but this is not 
likely to occur.” 

These depositions were objected to by counsel for the 
defendant on various grounds, which were overruled by the 
Court, and the depositions were all admitted except the 
statement of the witness as tu “the average quantity of 
wheat per sack, and the average price per bushel.” 

Charles F. Mills, in behalf of plaintiff, testified: That 
the price of wheat in 1857 was about one dollar and twenty 
cents per bushel, but that there were different kinds of 
wheat, and the price fluctuates at different seasons of the 
year; the witness knew nothing of the quality or the price 
of the wheat in question. 

Plaintiffs at this point having closed their testimony, the 
defendants’ counsel moved for a judgment of non-suit, on 
the ground that the plaintiffs had not proved that they had 
paid the defendants any amount of money. 

This motion was overruled by his Honor Judge Millen, 
presiding in said City Court. 

Counsel for the defendants then read in evidence the fol- 
lowing depositions of R. M. McClung, to-wit : 

“JT was in the employment of the defendants during the 
year 1857, and believe that the statement of the plaintiffs 
correctly represents the dealings between the parties during 
that year; as all the wheat charged was put in the depot for 
shipment, I believe it was shipped; I cannot say whether 
the sum as shown by defendants’ statement was ever ten- 
dered to the plaintiffs, nor can I say that they were ever 
told that it was subject to their order; all the money sent 
by plaintiffs to defendants was exhausted in the purchase of 
wheat, as shown by the annexed statement, and by the books 
of defendants; defendants did not at the time engage in the 
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purchase of wheat, except for the plaintiffs, and as no wheat 
was sold, except one lot too small for shipment, I cannot see 
how the wheat should fall short, as much as claimed by 
plaintiffs; I am not interested in this suit; I am no kin ty 
Gaut, but am the second cousin of McPherson ; I kept the 
books of defendants, which are now in McPherson’s pos. 
session; I have had access to them, and upon examination, 
find them just as I left them; there was no written agree- 
ment between the parties; it was the custom of defendants 
to send railroad receipts generally for each shipment, and 
such is the customary way of doing business; 1 made out 
one or two statements of the account, but do not recollect 
the date of the accounts, nor the number of sacks called for 
in each one; the plaintiffs did notify defendants of a dis- 
crepancy between their invoices and goods received, and that 
they claimed the difference.” 

The testimony being closed, the jury returned a verdict 
in favor of plaintiffs, for the sum of $288 20 with costs of 
this suit. 

The rulings and judgment of the Court and jury were ex- 
cepted to by counsel for defendant, and carried by certiorari 
to the Superior Court of Chatham county, or the following 
grounds, to-wit : 

1st. That his Honor Judge Millen erred in overruling the 
objections made by counsel for the defendants to the deposi- 
tions of Augustus Robert, on the ground that the witness’s 
statements of the account attached to the interrogatories 
were only secondary and illegal, being derived from the 
plaintiffs, and said account being only a copy. 

2d. That his Honor erred in admitting in evidence the 
statement of the witness of matters of fact derived from 
certain invoices furnished by defendants, and from letters of 
defendants. 

3d. That his Honor erred in overruling the motion of 
counsel for defendants for a judgment of non-suit, made on 
the ground that the evidence of the plaintiffs furnished no 
statement of damages. 

4th, That the verdict of the jury was contrary to law, and 
contrary to and without evidence. 

Upon hearing the certiorari, his Honor Judge Fleming 
dismissed the same, and affirmed the judgment of the City 
Court. This decision is the error alleged. 

















SAVANNAH, JANUARY TERM, 1861. 741 
Gaut & McPherson vs. Carmichael & Company. 











Wixson, Norwoop & Lester, for the plaintiffs in error. 
No appearance for the defendants in error. 
By the Court.—Lyon, J., delivering the opinion. 


On the trial of this cause before the Judge of the City 
Court of Savannah, counsel for the defendant objected to 
the admissibility of certain parts of the evidence of the wit- 
ness, Augustus Robert, in this: That the statements of the 
witness, as to the account sued upon, were secondary, de- 
rived from plaintiffs, from invoices and letters, that were not 
introduced in evidence, or accounted for. The testimony is 
open to this objection, but as no fact, materially affecting the 
issue, is drawn out by this reference, we have not thought it 
necessary to consider the objection. Neither is it necessary 
to consider the motion for non-suit, as the merits of that 
question, and all others in the case is involved in the fourth 
and last exception, namely: That the verdict is without evi- 
dence, and contrary to evidence and law. This exception, 
we think, was well taken, and ought to have been sustained 
by the Court below. 

The action was brought for the recovery of the loss sus- 
tained by the non-delivery of 100 sacks of wheat for which 
the plaintiffs had paid the defendants. 

It appears from the evidence of the witness, Robert, who 
was clerk and book-keeper for the plaintiffs, that the defend- 
ants, in the spring of 1857, purchased for the plaintiffs 
four thousand and eighty sacks of wheat, at a commission 
of 5 per cent., for which the plaintiffs paid them. Of this 
only three thousand nine hundred and eighty sacks were 
forwarded to, or received by the plaintiffs. This part of 
the plaintiffs’ case is sufficiently made out ; that is, that there 
was 100 sacks short ; but how much these sacks contained, 
or the price paid by plaintiffs to defendants for the contents 
of the sacks, does not appear, nor did the witness know. 
He says he estimated the costs of the various lots purchased, 
and of the quantity contained in the whole lot, and from 
this estimate he deduced the average cost per bushel, as well 
as the average contents of each sack. It was in this way 
the witness made up the account, and he says he believes 
the same to be correct as stated, and justly due by defend- 
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+ ants to plaintiffs. But this belief is founded altogether on 
the estimate made by the witness from the invoices, letters, 
etc., before him. This belief of the witness was not evi- 
dence of the fact for the jury, however conclusive it may 
have been to the witness. The jury should have had these 
invoices, letters, etc., before them, so as to have made the 
calculations for themselves ; had they have come to the same 
conclusion as the witness, from their own estimates, upon an 
examination of the same date, the verdict would have been 
good; but they might have come to a different one. The 
Judge of the City Court excluded from the jury that part of 
the witness’s evidence as to the average contents of the sacks, 
and the average cost of the wheat per bushel and very prop- 
erly, we think. This testimony being out, there was abso- 
lutely no evidence before the jury of the contents of the 
sacks, or the cost of the wheat therein. Yet, the jury by 
their verdict, say that there was two bushels in each sack, 
that cost one dollar and twenty cents per bushel. That much 
of the finding, therefore, was without evidence, and a new 
trial must accordingly be granted. 


JUDGMENT.—Whereupon, it is adjudged by the Court, 
that the judgment of the Court below be reversed upon the 
ground that the Court erred in not reversing the judgment 
of the City Court. A new trial should have been granted 
on the ground, that the verdict was without evidence. 
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KING AND WIFE ef al., vs. DUNHAM et al. 


1, There being in a marriage settlement after the termination of two 
estates for life, and upon failure of issue of the marriage, a limitation 
over ‘‘to the heirs of S. A. (the grantor :’’) ; 

Held, That the remainder-men took as heirs, not as purchasers. 

2, The marriage settlement having been in the lives of the parties to it, 
reformed, by consent, between themselves and the trustees, so as to 
vest the property absolutely in the husband upon the death of the wife, 
without issue of the marriage surviving her: , 

Held, That the decree so reforming the marriage settlement, was good 
against such persons as would have been heirs at law of the settler, 
had she died at the time the settlement was executed, even though 
they were not parties to the bill by which the settlement was reformed. 


In Equity, in Liberty Superior Court. Decision on de- 
murrer made by Judge FLEMING. 


Thomas King and his wife Susan King, Ann S. Ander- 
son, and her children, George Anderson, Richard Anderson 
and Mary Anderson, who being minors sued by their mother; 
the said Ann §, Anderson, as their next friend, filed their 
bill in equity in the Superior Court of Liberty county, in 
which it is alleged: 

That Sarah A. Anderson, the sister of one of the defen- 
dants, Joseph A. Anderson, and of the said Susan King, and 
the aunt of the said George, Richard and Mary Anderson, 
which last named three, are the children of William Ander- 
son, deceased, who was the brother of the said Sarah Ander- 
son, being possessed of a considerable property, real and per- 
sonal, and being about to enter into a matrimonial alliance 
with one Thomas K. Dunham, on the 19th day of December, 
1850, with the knowledge and consent of the said Thomas K. 
Dunham, he being a party thereto, executed a deed of mar- 
riage settlement as follows, to-wit : 


STATE OF GEORGIA, Liperty County: 


This Indenture, made this nineteenth day of December, 
eighteen hundred and fifty, between Sarah Anderson, of Wal- 
thourville, in the State of Georgia, of the first part, and Dr. 
Thomas K. Dunham, of Camden county, in said State, of the 
second part, and Joseph A. Anderson and Charles B. Jones, 
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of said county and State, of the third part: Whereas, the 
said Sarah Anderson is now lawfully seized and possessed of 
the following real estate, to-wit: an undivided portion of the 
plantation known as the estate of William Anderson, lying 
in said county and State, for boundaries of which reference js 
made to the plat thereof, and of sundry other tracts of pine 
land lying in the said county and State, and the following 
negro slaves, to-wit: Joe, Ned, Agrippa, Pompey, Sim, Sam, 
(carpenter,) Tamor, Patience, Mary, Ben, Prime and Matilda, 
twelve in number; and whereas, the said Sarah Anderson 
may hereafter become entitled and possessed of other property, 
real and personal; and whereas a marriage is intended, by 
God’s permission, shortly to be had and solemnized between 
the said Sarah Anderson and Thomas K. Dunham. 

Now, this Indenture witnesseth, that the said Sarah Ander- 
son, for, and in consideration of the said intended marriage, 
and of the sum of five dollars to her in hand paid by the said 
Joseph A. Anderson and Charles B. Jones, the receipt where- 
of is hereby acknowledged, and by and with the assent and 
approbation of the said Thomas K. Dunham, her intended 
husband, hath granted, bargained, sold and released, and by 
these presents doth grant, bargain, sell and release unto the 
said Joseph A. Anderson and Charles B. Jones and the sur- 
vivor of them, and the executors, administrators and as- 
signs of such survivor, all that above described estate, both 
real and personal, together with all and singular the heredi- 
taments, rights, members and appurtenances that may in any- 
wise belong or appertain to the same, and all the estate, right 
title and interest whatever, in law or equity, of the said Sarah 
Anderson, and also the negro slaves above named, with the 
issue and future increase of the female slaves, 

To have and to hold the said lands and slaves and all other 
premises above bargained and conveyed unto the said Joseph 
A. Anderson and Charles B. Jones, and the survivor of 
them, and the heirs, executors, administrators and assigns 
of such survivor, in trust to, for and upon the following 
uses, trusts, and conditions, that is to say: In trust to the only 
proper use, benefit and behoof of the said Sarah Anderson 
and Dr. Thomas K. Dunham, but not in anywise subject to 
the debts of the said Thomas K. Dunham, during their natural 
lives, and the natural life of the survivor of them, and from 
and after the death of the survivor of them, then in trust for 
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the use and benefit of the issue of the said marriage, his, her 
or their heirs and assigns, if any such issue there be, and in 
default of such issue, then in trust for the heirs of said Sarah 
Anderson, the above property reverting back after the death 
of the survivor to the heirs of the said Anderson, their heirs, 
executors, administrators and assigns, and not to the heirs 
of the said Thomas K. Dunham. 

And the said Thomas K. Dunham, for himself, his heirs, 
executors, administrators and assigns, doth covenant, promise, 

rant and agree to, and with the said Joseph A. Anderson 
and Charles B. Jones, and the survivor of them, and with 
the executors, administrators and assigns of such survivor, 
that any and all property and estate, real or personal, which 
may fall or come to the said Sarah Anderson during her 
coverture, shall be, notwithstanding her coverture, held to, 
for and upon the uses, trusts, above expressed, and it is mu- 
tually agreed by and between the parties to these presents, 
that it shall and may be lawful, at any time hereafter, for the 
said Joseph A, Anderson and Charles B. Jones, or the sur- 
vivor of them, to grant, bargain and sell, any part or portion 
of the property, real and personal, above settled and assured, 
they, the said Sarah and Thomas K. Dunham, or the survi- 
vor of them requesting the same in writing, the proceeds of 
such sale to be invested in other property, to be held on the 
same trusts and conditions as are hereinbefore expressed. 

In witness whereof, the said parties have hereunto set their 
hands and seals, the day and year above written. 

8S. A. ANDERSON, [L. s.] 

THOS. K. DUNHAM, [1 s.] 

JOS. A. ANDERSON, [t. s.] 
In presence of CHARLES B. JONES, i 

G. Troup MAXWELL, 

A. M. JonEs. 

That said deed, after being duly proved, was recorded in 
the office of the Clerk of theSuperior Court of Liberty county, 
on the 10th of February, 1851; that said marriage was duly 
solemnized, and the said Sarah and Thomas K., lived to- 
gether as man and wife, until the 22d day of April, 1852, 
when the said Sarah departed this life, without ever having 
had issue, leaving the said Thomas K. Dunham, her survivor ; 
that the health of the said Sarah A., during her married life 
was very much impaired, and became more and more feeble 
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up to the time of her death ; that on the 10th day of J anuary, 
1852, when it had become most’manifest, that the said Sarah 
A., from her rapidly declining health could not long survive, 
and that there was no probability of issue of the marriage, 
she was prevailed on by her husband, the said Thomas K, 
Dunham, to consent to a modification of the terms of said 
deed of marriage settlement, and to sign a written statement 
of the seclleade for such modification, and to procure her 
trustees, who were unwilling to oppose her application, in 
her feeble state of health, to sign the same, of which the 
following is a copy, that is to say: 

In the case of Dr. Thomas K. Dunham’s marriage settle- 
ment, it is proposed to modify the limitation of the deed ac- 
cording to the original design of the parties, so that the use 
of the property shall be in D. and Mrs, Dunham during their 
natural life, and after the death of Dr. Dunham, (if that 
should occur first,) then for the use of Mrs. Dunham during 
her natural life, and after her death, then to the child or 
children of the marriage. In case of the death of Mra, Dun- 
ham first, leaving a child or children, then in trust for Dr, 
Dunham’s use during his life, and after his death, then to 
such child or children. If no children at the time of her 
death, then to Dunham absolutely, if he be the survivor, but 
if he be not the survivor, and there are no children at his 
death, then to Mrs. Dunham absolutely to dispose of as she 
pleases. 

We, the original parties to said marriage settlement, agree 
hereby to the modifications above proposed, and consent that 
an amicable bill be filed for such purpose in Liberty Superior 
Court, and that we be made parties thereto, or such other 
course be pursued as will effect such object. 

SarAH A. DUNHAM, 
Tuomas K. DunuHaw, 
Jas. A. ANDERSON, 

; C. B. Jonss, 

10th January, 1852. 

That at the April Term, 1852, of the Superior Court of Lib- 
erty, a bill in equity was filed in the name of the said Sarah 
A. and Thomas K. Dunham, to reform the said deed of mar- 
riage settlement, in accordance with the proposals contained 
in said statement. 

That on the 20th day of April, 1852, there was a decree 
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rendered in said case, of which the following is a copy, that 
is to say: 

This cause came on to be heard on bill, answer and exhib- 
its; whereupon, it is ordered, adjudged and decreed, and 
we, the jury, do order, adjudge and decree, that the prayer 
of the complainants be granted; and that the trusts of the 
said deed be so modified as to suit the desire of the parties, 
as expressed in said bill and exhibit, so that the use of the 
property shall bein the complainants during their natural 
lives, and after the death of the said Thomas K. Dunham, if 
that should occur first, then that said property be for the use 
of said Sarah A. Dunham during her natural life, and after 
her death, then to the child or children of the said marriage; 
that in case of thedeath of said Sarah A. Dunham first, leav- 
ing a child or children, then in trust for said Thomas K. Dun- 
ham during his life, and after his death, then to such child 
or children ; but if no child or children at the time of her 
death, then to said Thomas K. Dunham absolutely, if he be 
the survivor, but if he be not the survivor, and there be no 
children at the time of his death, then to the said Sarah A. 
Dunham absolutely, to dispose of as she pleases. 

And it is further ordered, adjudged and decreed, that a 
deed be prepared and that it be executed by the parties, pur- 
suant to this decree, and that such deed stand and be consid- 
in lieu and place of said original deed of marriage settle- 
ment. 

The complainants further allege, that this deeree was ren- 
dered only two days before the death of the said Sarah A., 
and whilst she was hopelessly ill ; that there was no mistake 
nor misunderstanding in regard to the trust of the deed of 
19th December, 1850; that it was drawn in conformity with 
the wishes and desires of said Sarah A., and according to the 
instructions which she herself had given; that she read the 
deed and approved its trusts ; that no pretence of ignorance 
on the part of the said Thomas K., of its nature and trusts 
was made for more than a year after its execution, nor until 
within about two months of the death of the said Sarah A., 
when her health was rapidly sinking, and her mind and body 
both weakened by disease, she was persuaded by the solicita- 
tions of the said Thomas K.., to acquiesce in his desires and 
wishes, and to sign the instrument consenting to the modifi- 
cations of the deed as proposed by him, and unduly pressed 
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upon her in her weak and sinking condition; that the said 
Thomas K. Dunham survived the said Sarah A. Dunham, 
and took and kept possession of the entire property so settled 
by the said deed of settlement, until his death, which happen- 
G0) On Che 2.465. c00000 Gay OE isis sdeice in the year eighteen 
hundred and fifty ......... ; that the said Thomas K. Dun- 
ham before his death, made and published his last will and 
testament, by which he devised and bequeathed the whole of 
the said settled property of his said wife, the said Serah A., 
to his own relatives, heirs and next of kin, to the entire ex- 
clusion of the heirs of the Sarah A., as provided for by 
the deed of settlement, of the 19th of December, 1850, and 
by said will appointed the defendant, Henry R. Fort, execu- 
tor of said will; the defendants, Ann Dunham, William Dun- 
ham, John Dunham, James Dunham, Joseph Dunham, 
George Dunham, Crawford and his wife, Jane, E. H, 
Hart, and his wife, Esther, David Dunham, Andrew J. Dun- 
ham are the heirs and next of kin of the said Thomas K, 
Dunham, and devisees and legatees under his said will ; that 
since the death of the said Thomas K., the said property and 
estate so settled in trust, has been taken possession of by said 
Fort as executor as aforesaid, and by all, or some, of the 
other defendants, and is held and claimed as their property, 
under said will of Thomas K. Dunham; that the complain- 
ants and the defendant, Joseph A. Anderson, are the heirs at 
law and next of kin of the said Sarah A. Dunham, (formerly 
Anderson,) and as such, entitled under the deed of settle- 
ment, of nineteenth of December, 1850, to the said settled 
property, upon the death of the said Sarah A., and Thomas 
K. Dunham, without issue, and that the said Charles B. Jones 
has departed this life; that complainants are aggrieved by 
the said decree, and that they ought not to bound there- 
by ; that said decree was improvidently granted and rendered, 
in what was treated as an amicable bill without consideration 
or regard to the interests of these complainants as remainder- 
men under the said deed of settlement, and that no such de- 
cree should have been pronounced or made, affecting the in- 
terests of these complainants in remainder under said deed ; 
and that the same decree is erroneous and ought to be revers- 
ed, and for errors, do assign the error therein as followeth: 
First, because complainants say, and hope to maintain, that 
the rights and interests of these complainants under said deed 
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of 19th of December, 1850, were such that it was not legally 
or equitably competent to the parties to said deed, or any 
Court of law or equity to change or annul them, unless for 
some clearly proved mistake, accident, or fraud in its crea- 
tion and execution ; and secondly, because it is apparent upon 
the face of said bill, pleadings and exhibit which composed 
all the proofs in said case that no such mistake, accident, or 
fraud in the procuring and execution of said deed is either 
alleged or was proved ; thirdly, because the consent of the said 
Sarah A. to the proposals for modifying the trusts of said 
deed was procured by entreaty, and persuasion, and undue 
influence exerted upon her in her last illness, and but a short 
time before her death; fourthly, that your orator and ora- 
trixes were no parties to said bill or proceedings, and ought 
not to be bound by the said decree. 

The prayer of the bill is, that the decree and the proceed- 
ings had thereon, may be reviewed and reversed, and the 
deed of the 19th of December, 1850, may be confirmed and 
reéstablished; that the defendants may be compelled to de- 
liver to the complainants as heirs at law of the said Sarah, 
all the property settled by said deed, and account for the 
rents, hire and profits of the same; and that the complain- 
ants have such other relief as to the Court shall seem meet 
according to equity and good conscience. 

To this bill, counsel for defendants set up a general de- 
murrer, and after argument had thereon, the presiding Judge 
decided amongst other things— 

“That under the marriage settlement between Sarah An- 
derson and Thomas K. Dunham, the complainants had no 
right in the property in dispute; that whatever interest they 
took in said property, was not as purchasers, but as heirs by 
descent; that under the facts of this case Mrs, Dunham had 
a perfect right so to change the deed of marriage settlement, 
as to give the property to her husband to the exclusion of her 
heirs; that although the complainants may not be bound by 
the decree changing the trusts of the deed, they had no in- 
terest in the proceedings, and the decree has deprived them 
of nothing ; that the demurrer is therefore sustained and the 
bill dismissed.” This decision is the erroralleged in the record. 


E. H. Bacon, and Law, Bartow and LovEtu for plain- 
tiffs in error. 
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WILson and HARDEN for defendants in error. 


By the Court.—JENKINS, J., delivering the opinion. 


Complainants seek by their bill to set aside a decree ren- 
dered in a former suit in Chancery, (which they attach as an 
exhibit,) reforming the marriage settlement of Thomas K, 
Dunham and Sarah A., his wife, (formerly Anderson,) to 
which they were not parties. They claim to have had under 
the original settlement an interest, which was divested by 
the decree reforming it. They allege, that not having been 
parties to that suit, they are not bound by the decree, and 
this is undoubtedly true. But there is a preliminary ques- 
tion which must be determined in their favor before their 
right to impeach the former decree can be recognized, viz; 
whether they had a vested interest under the marriage settle- 
ment anterior to its reformation. By the terms of the settle- 
ment the property was settled to the use of the parties to the 
marriage during their joint lives, then to the use of the sur- 
vivor, then to the issue of the marriage, his, her, or their 
heirs and assigns, if such there be, and in default of each is- 
sue, to the “heirs of the wife, (the property being her’s) the 
property reverting back after the death of the survivor to the 
heirs of Sarah Anderson, their heirs, executors, administra- 
tors and assigns, and not the heirs of the said Thomas K, 
Dunham.” It is under the last clause that complainants 
claim to take as purchasers. If they did so take upon the 
execution of the marriage settlement, the subsequent decree 
reforming it, did infringe their vested rights, and they are 
entitled to be heard now, in opposition to the validity of that 
decree, but not otherwise. 

After the termination of the life-estates created by the set- 
tlement, and on failure of issue of the marriage, the remain- 
der was limited to the heirs of the grantor. To enable the 
plaintiffs in error to take as purchasers these words, “ the 
heirs of Sarah Anderson must appear to be descriptive of 
certain persons to the exclusion of all others. Had the 
grantor used the words, “ to the heirs of said Sarah A. now 
living,” or “ to such persons as would be the heirs of the said 
Sarah A. were she now dead,” then the words would be de- 
scriptio personarum, and those answering that description 
would have taken as purchasers. There must be some words 
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amounting to a description of a person, or of persons, or 
something in the context clearly indicating that the remain- 
der, so created, shall vest. 1st. Fearn on Rem’s, 208. Where 
the word “heirs” only is used, it must be taken in its most 
eneral sense, as referring to those persons who, upon the 
death of the grantor, (in this case,) would be her heirs. 
“ Nemo est heres viventis,” and where the term is used in this 
general sense, the identification of those to take upon the 
happening of the contingency, is neeessarily postponed to 
the death of that person, as whose heirs they are to take. 
In this view, had the plaintiffs in error died before the gran- 
tor, they of course could not have taken, nor could their 
heirs through them. 

Again, had the grantor survived her husband, Dunham, 
(there being no children of this marriage,) and then married 
again, not having survived her second husband, had then 
died, leaving children of the second marriage, and the plain- 
tiffs in error surviving her, the latter could not have taken, 
because the children of the second marriage having inter- 
vened, would have been her heirs to their exclusion. Then 
it is clear that no interest vested in them. 

But to escape this conclusion, we are called upon to hold, 
that the words “heirs of Sarah A. Anderson” in this deed, 
mean such persons as would be her heirs should she die that 
instant—mean heirs apparent or presumptive. If there be 
any law for such construction we are not aware of it. 

In our view of this case, there is no necessity to resort to 
the rule in Shelly’s case, which has been pressed upon our 
consideration ; and consequently, the very able and learned 
argument of counsel for plaintiffs in error, in reply, to prove 
that it cannot be brought within that rule, does not control 
the case. / These arguments have been highly entertaining 
and instructive, but we place the case upon another position 
assumed by counsel for defendants in error, viz: “A limita- 
tion to the heirs of the grantor will continue in himself as the 
reversion in fee.” Fearn on Remainders, 50 and 51; Preston 
on Estates, 291; 1 P. Williams, 359; 2d Blackstone’s Com. 
241—note. 

Thus considered, the reversion took effect in the grantor 
and upon her death the estate would have passed to such 
persons as then became her heirs at law; but as it could not 
be known who those persons would be until her death, no . 
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person took a vested interest during her life, no person could 
take, under that clause, any interest whatever, vested, or con- 
tingent, as purchasers. 

Had that clause been omitted entirely upon the happening 
of the specified contingency, the estate would have reverted, 
and would have passed to those whose heirship to the gran. 
tor was established by her death. 

The deed does no more than specify the course to be taken 
by the estate, which itewould have taken by law, without the 
specification. 

In this view, Mrs. Dunham had a perfect right to consent 
to the proposed reformation of the settlement; and the de- 
cree, making that reformation with her consent, divested no 
pre-existing rights. 

We affirm the judgment of the Court sustaining the de- 
murrer, 


J UDGMENT. 


Whereupon, it is adjudged by the Court, that the judg- 
ment of the Court below be affirmed. 
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DESVERGES vs. DESVERGES. 


To protect a voluntary division made by the distributees of an estate who 
are at the time all sui juris, after the lapse of twenty or thirty years, 
an administration will be presumed. e 

When a fact is abundantly and confessedly proven, by the testimony on 
hoth, the admission of immaterial evidence to the same point, though 
illegal, will not entitle the opposite party to a new trial. 

When one of the distributees consents to take a portion of property allot- 
ted to him, though unequal in value, it is a waiver of any objection 
for want of a just division. 


Trover, in McIntosh Superior Court. Tried befor his 
Honor W1LLIAM B. FLEMING, 


This was an action of trover, brought by Marsime J. 
Desverges, as administrator, de bonis non, of James C. A. 
Desverges, deceased, against John L. Desverges, to recover 
certain slaves alleged to be the property of the estate of said 
deceased. 

The defendants pleaded the general issue, and statue of 
limitations, 

The facts of the case, as developed by the testimony on 
the trial in the Court below, are substantially as follows: 

James C, A. Desverges, the intestate of the plaintiff, died 
in the year 1803, possessed of property, of which that sued 
for and its descendants, is a part. The deceased left sur- 
viving him his wife, Martha, and two sons, to-wit y the de- 
fendant and one James M. Desverges. Shortly after the 
deceased’s death, his widow intermarried with one John 
Wallace, who took-out letters of administration of the de- 
ceased’s estate, and kept the property without any distribu- 
tion until the year 1822, when he died. After Wallace’s 
death, Mrs. Wallace and James M. Desverges took charge of 
the property of said estate, and kept it together until, in 
the year 1832, a voluntary division of said property was 
made by and between Mrs. Wallage, James M. Desverges 
and John L Desverges, all the parties at the time being sui 
juris. In 1834, James M. Desverges died. There was some 
evidence going to show inequality in the division, and some 
conflict in the evidence, as to whether James M. Desverges 
agreed to the division, At least, there was evidence that he 

Vou, xxxI—49, 
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objected to the manner in which the property was divided 
but he nevertheless received his share and enjoyed the benefit 
of it up to the time of his death. 

The property so divided remained in the possession of the 
parties and their representatives, until November 1857, 
when the plaintiff, a son of James M. Deverges, took out 
letters of administration, de bonis non, on the estate of James 
C. A. Desverges, and brought the present action as such, to 
recover the property that was allotted in the division to the 
defendant. 

On the trial, counsel for the plaintiff objected to the intro- 
duction of all proof showing the division, on the ground: 
that such a division could not be set up at common lay, to 
bar the recovery by a regular administrator. 

The presiding Judge overruled the objection, and admit- 
ted the evidence on the ground : that after the lapse of twen- 
ty-seven years, an administration would be presumed, and 
that such a defense would be good against this suit. 

To this ruling counsel for plaintiff excepted. 

Part of the testimony showing the division consisted of 
the sayings of Mrs. Wallace and the defendant, coupled with 
the fact, that a part of the property went into the possession 
of Mrs. Wallace, part of it to James M. Desverges, and a 
part of it to the detendant. 

This testimony was objected to by counsel for plaintiff, on 
the ground, that it was only hear-say, but the Court over- 
ruled the objection, and the plaintiff excepted. 

When the testimony had closed, the presiding Judge 
charged the jury: 

“ That if they found that there was a division of the es- 
tate by the three heirs, and also found that at the time of 
such division one of the heirs was not consenting thereto, 
but subsequently took the part allotted to him, whether an 
equal portion or not, his taking such portion was a waiver of 
his objection to the division, and made it good.” 

The jury returned a verdict for the defendant, and the 
plaintiff in error seeks a reversal of the judgment on the 
following grounds, to-wif: 

1. Because the Court erred in admitting the testimony ob- 
jected to as aforesaid. 

2. Because the Court erred in charging the jury as before 


stated. 
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Norwoop, for the plaintiff in error. 
HarpEN & GUERRARD, contra. 


By the Court—LumPkIn, J., delivering the opinion. 


We respectfully submit that the counsel for the plaintiff, 
neither in the bill of exceptions, nor in his argument before 
this Court, represents Judge Fleming correctly in this case. 
He has fallen into the error unintentionally, of course. For 
instance, the first complaint is, that bis Honor erred in 
allowing the evidence of Canaan Young to go the jury 
for the purpose of showing that any division had been made 
by the heirs of the estate of James Charles Anthony Des- 
verges, without administration; and he cited the case of 
Turk, in 3d Kelly, as direct authority to this point. He 
omits, however, to state the reason assigned by the Court 
for overruling the objection to this testimony. It was not 
because a distribution of the estate by the heirs, who were 
sui juris, was a bar at common law to an action brought by 
an administrator. The Court nowhere decides this; and 
hence, there is no conflict between this case and the rule 
laid down in Turk’s case. But the Court overruled the 
plaintiff’s objection, holding: “That after the lapse of 
twenty-seven years, an administration would be presumed, 
and that such a defense was a good defense in this suit.” 
And we think it undoubtedly is, without invoking the aid 
of the decision in 27th Ga., which, for myself, I believe to 
to be good law. 

As to the complainant in permitting the division of the 
property to be proven by hear-say, we would ask: Is there 
any question that a division was made? Do not the plain- 
tiff’s witnesses establish the fact?—I mean adivision de facto— 
whether de jure or not, is another thing. Mrs. Margaret 
Heald, the mother of the plaintiff, testifies that Mrs. Wal- 
lace divided th® land and negroes, leaving out Hetty, and 
appropriating her to herself, and that James M. Desverges 
used his utmost influence to prevent it; who told his mother, 
Mrs. Wallace, when she took the girl into her possession, 
that she belonged to the estate of his father. Still, the fact 
is not denied, that a division of the land and negroes was 
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made. As to the hear-say testimony then, if it be such, 
we deem it wholly immaterial in this case. It is in proof 
by the plaintiff, that James M., the father of the plaintiff, 
went so far as to consult counsel how he should proceed in 
the business. Why talk, then, about the manner of proving 
that the property was actually divided into three paris? 
Whether into equal and just proportions, does not appear ; 
nor is it necessary that it should, so far as the points in this 
case are involved. 

Another error assigned is: That the Court charged the 
jury, that if they found that division had been made, al- 
though at the time one of the heirs was not consenting to a 
division, but subsequently took the part that was allotted to 
him, whether an equal portion or not, his taking of such 
portion would be a waiver of his objection to the division, 
and would make it good. 

We hold this, too, to be sound law; and that the letter 
written by James to his brother John, the defendant, and 
dated April 1st, 1834, furnishes the strongest possible evi- 
dence, not only that a division had been made, but that he 
acquiesced in it. The preservation of this letter seems al- 
most to be providential. It is proof in writing, under the 
hand of the father of the plaintiff, and would be difficult to 
overcome. It shows more, namely: That the division had 
not disturbed at all the family relations. Affectionate refer- 
ence is made to the very mother who is charged to have acted 
unjustly in the matter of the division. And this is the last 
that we hear from this son and brother, until he disappears 
entirely from the toilsome strife of sublunary care. His re- 
mains have rested in peace for nearly thirty years. Let 
rene be disturbed until the trump of the Archangel shall 
sound ! 


JUDGMENT.— Whereupon, it is considered and adjudged by 
the Court that the judgment of the Court below be affirmed. 





‘ 


ty 


wwe ww 








INDEX TO VOLUME XXXI. 


ACTION. 


1. The owner of property out of possession, can only 
recover in an action of trespass, for an injury done to 
the reversion. Johnson et al., vs. Lovett....... yoesnehes 


ADMINISTRATION. 


1, A person dying intestate, and leaving, as his sole 
heir-at-law, an infant child, no collateral relative of 
that child has a legal right, by reason of such rela- 
tionship, to administration on the estate of the intes- 
tate. The legal right is in the infant. Watson vs. 
ene tlbesvisnssexegrere<atapeoneonavetinl poo reeeesnibhenepne 

2. In a contest for administration in such a case between 
two collateral kinsmen of the infant, before the Su- 
perior Court, on appeal from the Ordinary, a judg- 
ment of the Superior Court between the same parties 
in a contest for guardianship of the infant, awarding 
the guardianship to one of them, is admissible as evi- 
dence, to aid the jury in the proper exercise of their 
discretion, and it is not error in the Court to charge 
the jury that they should consider that judgment in 
making their verdict. Ibid. 

3. To protect a voluntary division made by the dis- 
tributees of an estate who are at the the time all sué 
juris, after the lapse of twenty or thirty years, an ad- 
ministration will be presumed. Desverges vs, Des- 


‘ AMENDMENT. 


1. Where the signing of the declaration is imperfect, it 
is curable, even under the Act of 1818, provided there 
be a good cause of action set out in the declaration. 
The time for such trifling is past. Tatum et al., vs. 
Allizon, Anderson & Co....ccrccseccrerscvcccssevcccevesvecee 
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2. A declaration in favor of a Sheriff, against a pur- 
chaser at Sheriff’s sale, may be pallet so as to in- 
clude as usees in the action the names of plaintiffs in 
execution, which were omitted by accident or mistake, 
SPN Wl: CUI OE OE wesc seneycuvisexergshceseess cncenie 


See Practice, 5. 
ANCIENT DOCUMENTS. See Deeds, 1. 


APPEALS. 


1. When a party, desiring to appeal, pays the costs, 
tenders security, and demands an appeal from the 
Clerk during the term at which the judgment was 
rendered, and the appeal be not entered from the 
fault of the Clerk, the Court, on application, will 
order the appeal to be entered nune pro tuné. Holt 
O65 TONDO fics vies credence cbicadivabieteetedns ive daavedde 
. A party not appealing from a first verdict, is bound 
by it. Pierce vs, Chapman et dl..csccccccesececseceevecees 


ARBITRAMENT AND AWARD. 


1. A case stated, in which it was 
Held, 1. That a bill of review did not lie to correct 
the errors of the award or judgment. 

. That the attorney and solicitors of complainant had 
power to make the reference under the sanction of 
the Court, without the consent of complainant. 

3. It was not error in the arbitrators to settle the ac- 
counts between the defendant and husband of com- 
plainant, especially as such settlement inured to the 
benefit of complainant. 

4, That it was no error for the next friend of complain- 
ant to sign and agree to said commission, and that 
he did so, only made it the more perfect. 

5, In arbitrations, other than those provided for by the 
Arbitration Act of 1856, the rule prescribed by that 
Act, that the arbitrators may settle compensation for 
their services, may be adopted by the Court as a proper 
rule in like cases. 

. It was no error in the arbitrators in the case to pay 
off the balance due to defendant with the negroes on 
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which the advances and debts were contracted, or to 
allow a credit for the hire of complainant’s negroes, 
when complainant has received the corresponding ben- 
efit from the advances made and the surplus left. 

7. It is not compound interest to add interest on the 
balance up to the credit and deduct the credit from 
the sum of principal and interest, and then to add in- 
terest on balance, etc., when the credit exceeds the in- 
terest, etc.; but such rule is the one prescribed by the 
statute. 

8, As the arbitration was not under the arbitration act 
of 1856, it was not error not to furnish the parties 
with copies of the award. 

9, The children of complainant having no interest in the 
matters in arbitration, it was not necessary that they 
should be parties, nor have their interest been affected 
by the award. 

10. There was no error in allowing defendant and the 
husband of complainant to be sworn as witnesses in 
the arbitration, neither having sworn to anything un- 
true, or prejudicial to complainant. 

11. The award being in the highest degree beneficial to 
complainant, ought not to be disturbed. Wade vs. 
Powell... <osexscedesuscvesesrssinesqsusiern erage 

2. Sand H agreed to submit matters in litigation be- 
tween them to the arbitration of certain persons 
named, who, “as arbitrators, should settle, adjudicate 
and pass upon the aforesaid several matters in contro- 
versy, under the provisions and regulations of an act, 
entitled, an act to authorize persons to submit contro- 
versies to arbitration,” approved March 5th, 1856: 
Held, that the award, to be good, must be unanimous, 
notwithstanding the arbitration was not had until af- 
ter the passage of the amendatory act of 12th of De- 
cember, 1859, making the agreement of two of the 
arbitrators to the award, under that act, sufficient, 
Hopper va, Stephens. ......ccevsescveveressecesesevcoseve eee 


ATTORNEYS. 


1. An attorney or solictitor of a party may, under the 


sanction of the Court, refer a cause to arbitration, 
without his client’s consent. Wade vs. Povwell...... de 
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2. A writ may be signed by an attorney in fact of the 
plaintiff. Tatum et al., vs. Allison, Anderson & Co.... 337 


See Witnesses, 1. Continuance, 1. 
BAILMENTS., 


1. The defendant hired from the plaintiff a horse to per- 
form a journey. While he had as yet performed but 
a small part of the journey, the horse was discovered 
to be sick. Defendant’s attention was called to the 
condition of the horse, who continued his journey, 
and at the end, the horse died: Held, that defendant 
is liable to the plaintiff. Thompson vs. Harlow....... 348 


BANKS AND BANKING. 


1. The charter of a bank, granted by act of the General 
Assembly of Georgia, is a public act, and courts must 
take judicial cognizance of it, in all cases, without 
having been specially given in evidence. Davis et al., 
0c. Banh-of  PullotswwivcieciteeicewieS. keds 69 

2. Where a clause in a bank charter authorizes the join- 
ing in one action of all parties to a note or bill given 
to be negotiated, or actually negotiated in that bank, 
such joinder is proper. J bid. 

3. Such a clause in a bank charter is not unconstitution- 
al, because not expressly recited in the title of the act 
of corporation. Ibid. 

4, By the 9th section of the charter of the Planters’ & 
Mechanics’ Bank of Dalton, it is declared that “the 
bills obligatory and of credit, notes and other con- 
tracts whatever, in behalf of said corporation, shall 
be binding upon the said Company: Provided the 
same be signed by the President and countersigned by 
the Cashier of said corporation ; and the funds of said 
corporation shall in no case be liable for any contract 
or engagement whatever, unless the same be signed 
and countersigned as aforesaid :” Held, that bank bills, 
signed by a Vice President, and countersigned by an 
Assistant Cashier, there being a regular President and 
Cashier in the office at the time, discharging their re- 
spective duties, are not binding on the corporation. 


Planters’ & Mechanics’ Bank of Daltotevs. Erwin...... 371 
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CAPACITY TO CONTRACT. 


1. Mere weakness of mind, if the person be legally 
compos mentis, is no ground for setting aside a con- 
tract. Maddox vs. Simmons & Griffin.......cesesecceees 

9. The law, in fixing the standard of legal competency 
to contract, has taken a low standard of capacity. 
Ibid. 

3. Imbecility and eccentricity of mind not the same. 


Ibid. 
CA. SA. BOND. 


1. If the officer arresting a defendant in ca. sa. take bond 
for his appearance at the Court to which the ca. sa. is 
returnable, on a certain day, which is not the day ap- 
pointed for the sitting of the Court, and the defend- 
ant appear on the day designated in the bond, but af- 
ter the time appointed for the holding of the Court, 
and after its adjournment, the security is not respon- 
sible, it is the mistake of the arresting officer. Rob- 
C7t8 08, QUAM: sn) ising ners veveusosdadevstncliedishtpncauaabges 


CERTIFICATE. 


1, An application for a certificate, to prevent damages 
being assessed under the Act of 1845, creating the Su- 
preme Court, must be made during the Term at which 
the judgment was rendered. Goodwyn vs. Goodwyn, 

2. The party may apply in advance of the decision, and 
the proper time for doing this is when the case is 


argued. Ibid. 
CHARGE OF THE COURT. 


1. It is not error in the Court to charge the jury, on re- 
quest, that when a witness testifies to facts, incoherent- 
ly or inconsistently, that circumstance goes to his 
credit, and if his testimony be very incoherent or in- 
consistent, it should be considered with great caution. 
Ewans et al., v8. Lipscomb et Al ...ccrccesscssevsereseceees 

2. It is not error in the Court to express its opinion as 
to the grade of the offense made by the case, provided 
it is not done in the way of direction ; and the omis- 
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sion or refusal of the Court to charge the jury upon a 
grade of homicide not authorized by the pleadings and 
proof, is not error. Choice vs. The State.....ccecseres 494 
3. When S. sells land for another, and is himself, to- 
gether with the attorneys of the principal, the princi- 
pal purchasers of the lands at such sale, and when 
also such agent and attorneys take an undue advan- 
tage or interest from such sales: Held, that it is no 
error in the Court, on the trial of suit brought for the 
recovery of the lands, to charge the jury that plain- 
tiffs were not bound by that sale if there was any 
fraud in it; at least, the facts would warrant this 
charge. Kellam vs. Doe & Allen et dl..s.ccescesesecesees 544 
4, It is not error in the Court, after having charged the 
jury as to a presumption arising under a given state 
of facts, not amounting to positive proof of the thing 
presumed, to add, “but this presumption is not con- 
clusive It may be rebutted by evidence, and it is for 
you to determine whether or not it has been rebutted.” 
Bide 0 Oks, Ob; TRAP ia ied vi dadsavescividsececiicects 641 
5. It is not error in the Court to charge the jury, “that 
if they believe one of the witnesses sworn was called 
on by the parties at the time of the transaction, to 
bear witness to it, or was deliberately consulted by 
them, such circumstances are to be considered by the 
jury in favor of giving special weight to his evidence; 
but such circumstances are not conclusive: they may 
be overborne in the minds of the jury by others.” 
Ibid. 
See Error, 2. Railroads, 1. 


CITY ORDINANCE. 


1. Under an ordinance of a municipal corporation, pro- 
viding for the collection of taxes, in the following 
words: “It shall be the duty of the collector and 
treasurer to give notice, in one or more of the gazettes 
of the city, and to call at least once at the house of 
each person taxed, to demand the taxes; and unless 
said taxes be paid within two months from the date 
of said notice, it shall be his duty to make a retura 
of such defaulters to the City Council, and thereupon 
executions shall issue against the goods or persons of 
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such defaulters.” And further: “ At the regular time 
for returning defaulters on the Digest, the collector 
and treasurer shall become liable for the amount of the 
Digest, after deducting the sum for which defaulters 
are liable; and he shall be liable for the amount of 
all executions, not satisfied, which may remain in his 
hands at the expiration of his term of service, unless 
he shall, within ten days thereafter, deliver them to 
the Clerk of the Council:” Held, that a call at the 
house of the tax-payer to demand his taxes, and a 
return of him as a defaulter, are prerequisites to the 
issue of execution, and that the former must be made 
within two months after notice in the gazette, and the 
latter within the said collector’s term of office, to au- 
thorize the issue of execution as provided in the ordi- 
nance. D’Antignac vs. The City Council of Augusta, 700 


CONSIDERATION. 


1. In the absence of fraud or deception, the Court will 
rarely set aside a contract on account of inadequacy 
of consideration; though gross inadequacy may be 
looked to as an evidence of imposition. Maddox vs. 
Simmons, de: Griff. ...0000.000 escsrecneeoeses  donmeeeeepwene 512 

2. It may be well said, that in the absence of fraud, 
mere inadequacy of consideration is no ground for 
avoiding a contract. Ibid. 


CONSTITUTIONAL LAW. 
See Banks and Banking, 2, 3. 


CONTINUANCE. 


1 The absence of counsel in attendance on the Legisla- 
ture, and as a member thereof, is not a good ground 
of continuance. Sharman vs. Morton......csesserres we OO 


CONTRACT. 


1. A purchased from B certain hides, in vats at a stipu- 
lated price per hide, and of an assumed number, with 
the understanding that there should be a count made 
of them, and if they fell short of the number assumed, 
B should account to, or pay A for the number deficient, 
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at the price fixed. A count being made, the number 
was found deficient, A raised an account against B 
for such deficiency, in accordance with the agreement, 
amounting to $51 00. To a suit afterwards brought 
by B against A, on a note, A pleaded, first, failure of 
consideration, in that the note sued on was given in 
part consideration of the hides, setting out the agree- 
ment and the ascertained deficiency. He also pleaded 
his account, so raised against B, as a set-off. The 
proof of the consideration of the note was not clear ; 
but the sale of the hides, the agreement, and deficien- 
cy, as stated, were clearly proven: Held, That A was 
entitled to the allowance of his demand, under one 
plea or the other. Daniel & Johnson vs. Trice......... 
2. When the plaintiffs resided in New York, the makers 
of certain notes in the State of Georgia, and the notes 
were indorsed by defendants, to an agent of the plain- 
tiffs, in the State of Tennessee: Held, That the con- 
tract was to be performed in the State of Georgia, and 
the contract, as to its nature, validity, construction 
and obligation, was to be governed by the laws of 
Georgia, and not of Tennessee. Vanzant, Jones & Co, 
vs. Arnold, Hamilton & Johnson......ccccccssecccesceees 
3. A verbal contract made on the 14th December, 1856, 
for the rent of house and lot, for the year 1857, is an 
agreement not to be performed within the space of one 
year from the making thereof, and, therefore, void 


under the Statue of Frauds, etc. Atwood vs. Norton.. 507 


4, If a contract be made with one in his individual 
right, and on his own security, such person is alone 
liable on that contract, although a partnership exist- 
ed that received the entire benefit of the contract, of 
which such contracting party wasa member. Floyd 
i, avaceonniiiphs iecuantiabnsseepeatecenneentneae asians 

5. Mere weakness of mind, if the person be legally com- 
pos mentis, is no ground for setting aside a contract. 
Maddox vs. Simmons & Griffin......cccsccrccceseeecceees 

6. The law in fixing the standard of legal competency 
to contract, has taken a low standard of capacity. 
Ibid. 


See Georgia Military Institute, 1. 
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CRIMINAL LAW. 


1, When the circumstances are such as to excite the 
fears of a reasonable man, in the absence of all other 
proof to the contrary, the law will attribute the kill- 
ing to these fears, and not to revenge or passion. 
Avon 00: TRO Behe vaca svissdievnsee sdavewcavecccaddocesde% - 167 

2, When a homicide is committed with a deadly weap- 
on, and the slayer is indicted for murder, it is compe- 
tent for him to prove that he came by the weapon ac- 
cidentally, or for an innocent purpose, on the occas- 
sion. Ibid. 

3. It is justifiable homicide to kill one who intends, by 
violence, to commit a felony upon the person of an- 
other. Ibid. 


4, It is not the name given to it, in a bill of indictment, 
but the description, that characterizes the offense. 
O’ Halloran’ 00. The: Btates..0000; csveowsssciseterndeevnedes 206 
5. It is neither legally or morally wrong for persons to 
combine to detect an offense. Ibid. 
6, The furnishing of liquor to slaves is a crime which, 
in its consequences, is one of the most mischievous in 
the Code. Ibid. 
7. An involuntary killing happening in the commission 
of an unlawful act, which, in its consequences, natu- 
rally tend to destroy the life of a human being, or if 
committed in the prosecution of a riotous intent, or 
of a crime punishable by death or imprisonment in 
the penitentiary, shall be deemed and adjudged to be 
murder. Nor can the offense be excused or mitiga- 
ted by proof that the accused had no ill-will or actual 
malice toward the deceased. McGinnis vs. The State. 236 
8. If a defendant, on trial for stabbing, give in evidence 
a previous difficulty or quarrel on the same day, to 
show a conspiracy of several to do him bodily harm, 
it is competent for the State to prove other incidents 
of the same previous difficulty, to the end. that the 
jury may the better understand the merits of the case. 
McAfee v0. Thé Bide. ..ccisiseccrivcciccdsssvesdovenesnasonne 411 
9. In such a case it is no objection to the competency 
of a witness, on the part of the State, or to his testi- 
mony, that he is one of the parties charged with con- 
spiracy, and that his testimony tends to exculpate 
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himself, if it rebut the conspiracy attempted to be 
proven. Ibid. 

10. Under an indictment for stabbing, if the evidence 
show that the prosecutor and defendant agreed to 
fight—the prosecutor being entirely unarmed, and 
the defendant commenced from the first to use a knife, 
stabbing the prosecutor at every blow—it is not a case 
of self-defense, and a verdict of guilty is sustained by 
the law and the evidence. Ibid. 

11. C. is indicted for murder. The plea of insanity is inter- 
posed: Held, that it isnot competent to prove, bya sub- 
sequent conversation with the prisoner, that he was 
insane at the time the homicide was committed, 
Neither is it allowable to give in evidence the tests 
that were applied during that interview in order to 
test prisoner’s sanity at the time the act was done. 
Cheaters Tite Bites seesiivesenenterseaddesycaneanrcqennii 

12. The State having proved the homicide, from which 
the law infers malice, closed. The defendant pleads 
insanity, and supports his plea by proof. The State 
may, by leave of the Court, then offer evidence of 
express malice. Ibid. 

13. Witnesses other than experts may give their opin- 
ions as to sanity or insanity, provided they be accom- 
panied by the facts upon which they were founded. 
Nor is it wrong for witnesses to state that the pris- 
oner “ appeared to be drinking.” Ibid. 

14. The Court is not obliged to have the testimony 
taken down at the trial, read over to medical witnesses 
to enable them to express an opinion relative to the 
sanity or insanity of the accused. The proper course 
is, to ask their opinion upon the facts, hypothetically 
stated. Ibid. 

15. It is not error in the Court to express its opinion 
as to the grade of the offense made by the case, pro- 
vided it is not done in the way of direction; and the 
omission or refusal of the Court to charge the jury 
ys ree a grade of homicide not authorized by the 
pleadings and proof, is not error. J bid. 

16. Family and neighborhood reputation is not ad- 
missible to prove that the prisoner was permanently 
injured in his mind by reason of an injury which he 


had received. J bid. 
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17. If the condition of a man’s mind, when unexcited 
by liquor, is capable of distinguishing between right 
and wrong, reasoning and acting rationally, and he 
voluntarily deprives himself of reason by intoxica- 
tion, and commits an offense while in that condition, 
he is criminally responsible for it. Ibid. 

18. “Nor does it make any difference that a man, either 
by former injury to the head or brain, or constitutional 
infirmity, is more liable to be maddened by liquor 
than another man. If he has legal memory and dis- 
cretion when sober, and voluntarily deprives himself 
of reason, he is responsible for his acts while in that 
condition. But if a man be insane when sober, the 
fact that he increased the insanity by the superadded 
excitement of liquor, makes no difference. An insane 
man is irresponsible, whether drunk or sober. J bid. 

19. The disease called oinomania questioned. J bid. 

20. An inordinate thirst for liquor, produced by the 
habit of drinking, is no excuse, legally or morally, 
for the consequences resulting from the indulgence of 
such appetite. J bid. 

21. Moral insanity, or irresponsibility for crime, from an 
inability to control the will, from the habit of indul- 
gence, controverted. Ibid. 

22. This doctrine has no foundation in the law, and the 
consciousness and conscience of mankind have in all 
ages been opposed to it. Ibid. 

23. If a man has capacity and reason sufficient to ena- 
ble him to distinguish between right and wrong, as 
to the particular act in question ; if he has knowledge 
and consciousness that the act he is doing is wrong, 
and would deserve punishment, he is, in the eye of 
the law, of “sound mind and memory,” and the sub- 
ject of punishment. bid. 

24. The opinions of experts is competent testimony ; 
and when the experience, honesty and impartiality of 
the witnesses are undoubted, their testimony is enti- 
tled to great weight and consideration. Not that it is 
so authoritative that the jury are bound to be governed 
by it; it is intended to aid them in coming to a correct 
conclusion in the case. J bid. 

25. Where the verdict is fully sustained by the testimo- 
ny, and the law of the case has been correctly admin- 
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istered, this Court will not disturb the finding and 
judgment, especially in a criminal case. Ibid. 


COURTS. 


1. The law providing that the Superior Court for any 
county shall be holden on the fourth Monday in April, 
and the first Monday in May, if it occur that there 
are five Mondays in April, the Court may be holden 
during the week intervening between those commenc- 
ing on the fourth Monday in April and the first Mon- 
day in May, without violation of law. McAfee vs. 
Se ctndtnnlanciavniatebieiithunstainiin Svéidiladdsstaaiabe 411 


DAMAGES. 
See Action, 1. Certificate, 1. New Trial, 8. 
DEBTOR AND CREDITOR. 


1. When two are liable, and the creditor takes the note 
of one, extending the time of payment, the other is 
thereby discharged from liability. Mosely et al., vs. 
Floyd 66 Gh. .ncscss-covsssevegusetevienecopseciaweswapisvese wets 564 


DEEDS. 


1. A deed for land more than thirty years old, found in 
the proper custody, accompanying other deeds, to- 
gether constituting a chain of title, and free from all 
suspicious appearances, is admissible in evidence with- 
out proof of execution. Doe ex dem., Dooly vs. Roe & 
MoOerley.. sisiecesiseversiverrvsiversseacessvtses cnccescscscee 593 
2. A husband and father in the possession of slaves, ex- 
ecuted an instrument under seal, in consideration of 
natural love and affection, to his wife for life, and af- 
ter her death, to her children, using these words: “I, 
B. J., do give, grant and convey,” (certain slaves by 
name.) In the next clause these words occur: “To 
have and to hold, after my death, the aforesaid prop- 
erty,” etc.: Held, that in the first clause there is a 
clear gift in presenti ; that the words, “after my death,” 
in the habendum, may be construed into a postpone- , 
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ment of possession and enjoyment by the donees until 
the donor’s death or a reservation of an estate for his 
life, and thus reconciled with the prior gift in presen- 
ti; that if the two clauses conflict, the first must pre- 
vail ; and that in either view, the instrument is a deed, 
and not a testamentary paper. Johnson vs. Hines..... 


See Title, 3. 
DEVISE AND LEGACY. 


. Testator, by his will, gave to his wife, for life, the 


plantation whereon he lived, and a tract of land ad- 
joining, and fifty negroes, to be selected by her from 
all his negroes ; provisions enough for one year’s sup- 
port ; a sufficient number of mules, horses, hogs, cat- 
tle, wagons, household and kitchen furniture necessary 
to keep up said farm, and after her death, to be divi- 
ded between his daughter and her children. All the 
balance of his estate of lands, negroes, money, choses- 
in-action, and everything else left after the payment 
of debts, legacies and provisions made for his wife, he 
gave to his daughter for life, and at her death to be 
equally divided among her children. The executor 
kept up the farm and business of testator, in the con- 
dition in which he left it, for the year after testator’s 
death. On a bill filed by the executor for instruction 
as to disposition of the income of that year, there be- 
ing debts: Held, 1. That the bequest to the widow 
was specific, and that the widow was entitled to that 
part of the income which grew out of the employment 
of her part of the estate, under the will, in its produc- 
tion from the death of testator. 

That the daughter, under the residuary clause, was 
entitled to the clear residuum after the payment of 
debts and legacies from the estate, as left by the testa- 
tor, and the income on such residuum from the death 
of the testator. Rachels and wife et al., vs. Wimbish 
John W. Allen, by the tenth item of his will, direc- 
ted certain slaves to be manumitted, which clause was 
declared void. By the twelfth item of his will, he 
“desires all the remaining portion of his property, 
consisting of household and kitchen furniture, crop, 
provisions, cotton, stock of all kinds, lands, and the 

VoL, xxxI—50, 
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following named negroes to be sold, to-wit: Jim, 
Niner, Dave, Katy, Aaron, Jerry, Moses, Jim, Mike, 
and all other property belonging to me and not here- 
tofore specified, and the proceeds of such sale to be 
appropriated to the payment of all my debts; and if 
there should be anything remaining after all my debts 
are paid, it shall belong to the children of Theophilus 
D. Boothe, in the manner specified in the eighth item 
of this will:” Held, that the negroes specified in the 
tenth item of the testator’s will—the same being void 
by the laws of this State—belongs to the heirs at law 
of John W. Allen, the testator, and not to the child- 
ren of Theophilus D. Boothe, as residuary legatees 
under the twelfth item of the will. Hughes et al., vs. 
ME icchuniineds hasnaadhany minause aarhetanidedeedatelas 483 
3. A. R., by his last will, amongst other bequests, gave 
all the rest of his property to his wife, E. R., for and 
during her natural life, and after her death, to de- 
scend to the heirs of her body, to hold to the said 
heirs of her body, share and share alike, and to their 
heirs and assigns forever ; but if his wife should die 
without issue, then the said property to be rented and 
hired to the best advantage; and out of the first rents 
recieved, he gave five hundred dollars to his brother’s 
widow, the sister of his wife; and the remainder, 
when collected, to be appropriated and applied to- 
wards the maintenance and support of two of his 
brother’s children (naming them) while they are un- 
der age, and unmarried ; but as soon as the last of said 
children shall become of age, or marry, the testator 
directed that all his property descend to all his said 
two brothers’ children, who may then be alive, to be 
equally divided between them, share and share alike ; 
to hold to them respectively, their heirs and assigns 
forever. He nominated his wife executrix, and his 
dear and trusty friend, J. T. R., executor of his will, 
giving and granting to them “all my full power and 
authority to execute the same, according to the true 
intent and meaning thereof :” 


Held, 1. That E. R., the wife of testator, took an estate 
for life only, and that her heirs, had she left any, 
would have taken as purchasers. 
2, That the limitation over was good, not being upon 























INDEX. 771 


an indefinite failure of issue of E. R., but of heirs, at 
the time of her death. 

3, That the limitation over was not obnoxious to the 
rule against perpetuities. Lillibridge vs. Ross......+4. 730 


DISCOVERY AT LAW. See Practice, 2. 
DIVORCE. 


1. Where a citizen of this State files a libel for divorce 
against a non-resident defendant, service may be made 
by publication ; and if the defendant appears by at- 
torney, and without pleading to the jurisdiction of 
the Court, files a plea of the general issue, and a spe- 
cial plea to the merits, the jurisdiction of the Court 
is complete, and the judgment will be valid and bind- 
ing to all intents and purposes whatsoever. Stand- 
ridge vs. Standridge......s.0+ issstienehdsadasenaeamenmameialte 223 
2. The grounds of divorce are regulated by the lea fori. 
Ibid. 
4, Law of divorce, as to certain questions expounded. 
Gholston va. Gholston......r.ccccccercerecscscccsossccoresers 626 


DOWER. 


1, The husband died in 1849. His widow made appli- 
cation for dower in land, of which he died seized, in 
1859: Held, that her right was barred by the Stat- 
ute of Limitations. Doyal et al., vs. Doyal et al... 193 


DRUNKENNESS. 


1. An inordinate thirst for liquor, produced by the hab- 
it of drinking, is no excuse, legally or morally, for 
the consequences resulting from the indulgence of 
such appetite. Choice vs. The State......cccecceccsseees 425 


ELECTION. 


1, A testator, by his will, left, among other things, cer- 
tain property in the possession of his son-in-law to 
his daughter and her children. One share of the resi- 
due of his estate, not disposed of by his will, he di- 
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rected to be settled in trust upon his daughter and her 
children. The son-in-law was appointed trustee, and 
filed his bill to recover his wife and children’s share 
of the residue. The executors resisted a recovery, un- 
less he would declare, in writing, that he held the 
property mentioned in the fifth item, and in his pos- 
session at the death of the testator, as a part of the 

trust estate of his wife and children: Held, that the , 
will did not make a case for election. Horton et al. 
OE OE iia csthindddadiiensdd theakareheibcddientads eink 995 


EQUITY. 


1, A demand once barred by the statute of limitations, 
and afterwards revived by a new promise, cannot be 
pleaded at law as a set-off to an action commenced 
during the existence of the statutory bar. Lee vs. 
2 ESE ee Ree een Sree REE ee nn eee a) 26 

. The defendant, in an action at law, cannot plead asa 
set-off to plaintiff’s demand, a judgment existing 
against plaintiff, unless defendant had a legal title to 
that judgment when the action was commenced, even 
though he may then have had an equitable interest in 
it. bid. 

3. In either case above specified, where there are pe- 
culiar equities between the parties, such as that the 
indebtedness of the defendant at law was created with 
reference to his demand against the plaintiff, and with 
the understanding that they should be included in a 
future settlement, and that plaintiff at law is insol- 
vent, equity will relieve the defendant by enjoining the 
action at law, and taking cognizance of the matters in 
controversy. bid. 

4, Equity will not, by injunction pendente lite, restrain 
a party in possession of property, purchased from one 
in peaceable possession, under a sheriff’s sale, in the 
use and enjoyment of that property, at the suit of a 
purchaser of the same property, from another, claim- 
ing adversely to the first vendor; complainant and 
defendant each having been ignorant at the time of 
his purchase of any title adverse to that of his ven- 
dor. Kelly & Mitchell vs. Morris et dl.....sscseeees wee 4 

5, Although the Court, in decreeing a settlement on the 


bo 




















INDEX. 


wife, duly attends to the interests of the children, and 
gives them an interest in the property, (provided the 
wife’s estate therein does not cease af her death,) yet 
it does so only on the assumption that the wife is 
anxious to provide for her children. Hobgood vs. 
PIER. 0 nncccscconded cvcdcecdediecs <ccdheenandienibenenl 

6. Children have no independent equity of their own: 
their claim to the consideration of the Court is capa- 
ble of being either expressly given up by the wife, or 
tacitly waived by her death, without having asserted 
it. Ibid. 

7. The right of the children attaches on the wife’s in- 
stituting proceedings for a settlement ; and therefore, 
if she should die while such are pending, without ex- 
pressly waiving her right, the children are permitted 
to enforce their claim by a supplemental bill. bid. 

8. Where the defendant has fully denied all the equity 
of the bill, is solvent and able to respond to any duty 
or damages which may be imposed, and there is noth- 
ing peculiar in the facts of the case, this Court will 
not overrule the discretion of the Circuit Judge in 
dissolving the injunction. Rainey vs. Jones.......000 

9, A decree in equity is the judgment or sentence in a 
proceeding instituted in that Court, and no other is 
necessary. Loyd, Perryman & Mills vs. Hicks........ 

10. A decree rendered against a partnership is good, al- 
though in the decree the name of the partners are 
transposed in the firm-name. bid. 

11. Courts of Equity more readily raise and act upon a 
presumption of fraud, from facts proven, than do 
Courts of Law. Ward et al., vs. Lamberth........0000 

12. A purchased a tract of land at sheriff’s sale, at a 
price much below its value, under an agreement with 
B (the defendant in execution), that he would hold 
the land for the benefit of B, or of B and his fam- 
ily, and that the latter should, as he might be able, 
refund the purchase-money, with interest. A after- 
wards executed a bond for titles to said land, to C, a 
minor son of B—C having knowledge of the original 
agreement. B repaid part of the purchase-money, 
and remained in possession of the land until his 
death, ten years after the sheriff’s sale. D, a creditor 
of B, whose debt existed before the purchase by A, 
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filed his bill to set aside A’s deed, and C’s bond for 
titles, and for a resale of the property for his benefit. 
Decreed accordingly, with a proviso that the balance 
of purchase-money due A, with interest, be first paid 
from the proceeds of the resale: Held, that the decree 
was right. J bid. 

13. Where a judgment at law is had in an action of tro- 
ver, for negroes, by one who has not the true title, 
and afterwards administration is taken upon the es- 
tate of a deceased person in whom is the true title, 
and both the plaintiff and defendant, in first suit, are 
without the subject of the suit, unable to respond to 
a recovery, a Court of equity, upon the application of 
the administrator of the true owner of the property, 
will enjoin both plaintiff and defendant, in the trover 
suit, from the settlement and enforcement of the judg- 
ment—not only for the protection of the property 
from loss, but to protect the defendant in the first suit 
from two separate demands for the same subject. Sims 
0 hes GR onsen enetntas vetekv Gaastan teeoniee 267 

14. Where a son-in-law executes a deed to his father-in- 
law, to a lot of land, and at the same time releases a 
debt to him, provided he will convey the title in trust 
to the wife and children of the grantor, and to enable 
him to do so, equity will either enforce a specific per- 
formance of the agreement—it not being denied by 
the grantor—or decree a resulting trust to the Jand in 
favor of the grantor. McKinney et al., vs. Burns et al 295 

15. One cannot, by his answer, charge and discharge 
himself. Laub et al., vs. Burnett cf Al...ccccccccssseees 304 

16. An order in chancery was had, authorizing the hus- 
band and trustee to sell certain real estate, belonging 
to the separate estate of the wife. The wife afterwards 
becoming opposed to the sale, defendant advised her 
to file a bill to enjoin the husband from such sale, and 
consented to act as her trustee, or prochien ami, in that 
proceeding, and counsel was employed to file such a 
bill, The defendant subsequently bought the prop- 
erty from the husband, and paid him the money, and 
being about to dispossess the wife, etc., she applied for, 
and obtained an injunction, restraining him from dis- 
turbing her possession, etc. On the coming in of the 
answer of defendant, admitting these facts, the in- 
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junction was dissolved: Held, that this was error ; the 
injunction ought to have been retained. bid. 

17. New matter, not in response to the allegations in the 
bill, cannot be considered in an application to dissolve 
an injunction, especially when such new matter is im- 
material. J bid. 

18, An injunction will be refused on the coming in of 
the answer, if the equities are fully denied. Cross vs. 


19, Where parties are already in a Court of equity, and 
the remedy at law is not likely to afford full, adequate 
and complete relief, they will not be driven into an- 
other forum. Conyers vs. Bowen....ccsccecerecrevecsees 

20. There being an action at law, pending on the appeal, 
and a bill in equity, filed by the defendant at law, 
against the plaintiff, seeking relief, touching the same 
subject matter, and a consent, in writing, by the par- 
ties that both cases be tried at the same time, the com- 
plainant, at a term of the Court when the cases stood 
for trial, amended his bill, and asked an injunction of 
the action at law, until the coming in of the plain- 
tiff’s answer to the amended bill, whilst the plaintiff 
at law insisted upon a trial, The presiding Judge, in 
his discretion, ordered a verdict to be taken, and 
judgment entered, in the action at law, and that fur- 
ther proceeding, under that judgment, be enjoined, 
until the coming in of the answer to the amended 
bill, and the further order of the Court; and judg- 
ment was accordingly entered during the term in the 
action at law. Under such circumstances, this Court 
will not partially disturb the discretion of the Court 
below, by reversing so much of its judgment as im- 
poses the injunction. Doyle vs. Lyons....scceesereeeens 

21. In cases where imbecility of mind and inadequacy 
of consideration unite—especially where these are 
united with an abuse of confidence which the one par- 
ty reposed in the other—the Court has granted relief 
without other evidence of imposition. Maddow vs. 
Sermons & GQriMithyncarcgeseseceseneyerecqensenesnnsonssegties 

22. In the absence of fraud or deception, the Court will 
rarely set aside a contract on account of inadequacy 
of consideration; though gross inadequacy may be 
looked to as an evidence of imposition. bid. 
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23. It may be well said, that in the absence of fraud, 
mere inadequacy of consideration is no ground for 
avoiding a contract. bid. 

24, Equity will not decree the reformation of a deed of 
gift of a slave, so as to make it conform to the inten- 
tions of the donor, if it appear from the evidence that 
an unconditional parol gift had been made by the 
donor, to the donee, long anterior to the execution of 
the deed; that the property had been in the posses- 
sion of the donee continuously, from the time of the 
parol gift, and that the donee had never accepted the 
deed sought to be reformed. Denson eé al., vs. Me- 
I Eh natreneney acnanelin eaavisengnnbdner smerpunicben 536 

25. Verdict to reform a deed and change the possession 
of property conformably to such reformation, under 
such a state of facts, set aside and a new trial ordered. 
Ibid. 

26. A marriage settlement having been in the lives of 
the parties to it, reformed by consent between them- 
selves and the trustees, so as to vest the property ab- 
solutely in the husband upon the death of the wife, 
without issue of the marriage surviving her: Held, 
That the decree so reforming the marriage settlement 
was good against such persons as would have been 
heirs-at-law of the settler, had she died at the time 
the settlement was executed, even though they were 
not parties to the bill by which the settlement was re- 
formed. King and wife vs. Dunham et al.......00 743 


See Arbitrament and Award, 1. 
“ Husband and Wife, 1. 


EQUITY PLEADING. 


1. Stubb’s Act of 1857 to simplify equity pleadings, 
construed. Horton et al., vs. Mercier et al....c..0: 00s 225 


See Equity, 7. 
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EQUITY PRACTICE. 


1. Where a suit is instituted at law, and the proceeding 
at law is enjoined by bill, which seeks both discovery 
and relief, when the equity cause is reached in its or- 
der and called for trial, it is error in the Court to dis- 
solve the injunction and direct the common law ac- 
tion to proceed ; especially if a motion had been made 
at a previous stage of the litigation to dissolve the in- 
junction and rightfully refused, and there having 
been no change in the pleadings in the meantime. 
Ford 00. Duchanaitiisiieiecsscsvidecctstscesssebeqeltasetbits 386 
2. The Court is not bound to decree a specific perform- 
ance in any case, where it would not set aside the 
contract, nor to set aside any contract that it would 
not order to be specifically performed. Maddox vs. 
Bimmmone, Grieves siscipircsccsvintntntstiiaeaawiite 512 
3. New matter, not responsive to the allegations of the 
bill, cannot be considered in an application to dissolve 
an injunction, especially when the new matter is im- 
material, Laub e¢ al., vs. Burnett et dl....cccccccseveoes 304 


ERROR. 


1. On the trial of an action for malicious prosecution, 
(arson being the criminal charge), it was not error in 
the Court to permit the defendant to prove that the 
plaintiff had threatened to destroy the house, for the 
burning of which plaintiff had been prosecuted, with- 
out first proving that defendant had been informed of 
such before he commenced the prosecution. Goggans 
06. MONG0G. 1000 cr0shnccbiacqvanntsvnvpinbiniepiaeentveshvaisen 331 

2. Defendant’s counsel, on the trial, having argued to 
the jury that plaintiff’s character was bad, it was er- 
ror in the Court to refuse to charge, on request, that 
the law presumes the character of a party to be good 
until the contrary is proven. Ibid. 

3. In an action on the case for malicious prosecution, 
where there is evidence of express malice—an alibi 
proven by the plaintiff—evidence that the prosecutor 
had been informed, before he commenced the criminal 
prosecution, that proof of the alibi existed—an actual 
arrest of plaintiff and restraint of his personal liber- 
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ty—a bill preferred charging him with a felony, and 
a return of “no bill and malicious prosecution”’—a 
verdict for defendant is contrary to law and evidence, 
and it is error in the Court to refuse a new trial. 
Ibid 

4, Where a material alteration is made in an instru- 
ment, in a different hand-writing from that in which 
it is written, and a plea of non est factum is filed, it 
is error to instruct the jury, in such a case, that the 
law presumes the alteration was made at the time the 
instrument was executed, The law presumes nothing 
in such a case, but leaves the whole question to be 
= upon by the jury. Planters’ & Mechanics’ 
Bank of Dalton v8. Erwit..sccccccrerccereesesececceesens 731 

5. To discharge securities to a note, by giving indul- 
gence to the principal, it is necessary that the credi- 
for should know the character in which the parties 
signed the paper. And it is error in the Court to as- 
sume that this fact has been proven, when there is a 
conilict of testimony upon the subject. Howell vs, 
Lawrenceville Manufacturing Cd..ccerecssocssssevecesees 663 


See Charge of the Court 1, 2, 3, 4, 5. 
“ Railroads, 1. 
“ Practice, 9. 


EVIDENCE. 


1, Where unchastity is imputed to a female, evidence 
of actual prostitution, two months after the speaking 
of the words, is not admissible. Beggarly vs. Craft 309 
2. In a suit by the sheriff for the use of the plaintiff in 
execution, against a purchaser at sheriff’s sale, under 
the Act of the 27th December, 1831, (Cobb's Diz., 
513,) the execution under which the sale was made 
must be introduced in evidence, or its absence satis- 
factorily accounted for; and if neither put in evidence 
nor accounted for, a verdict for plaintiff would be 
without sufficient evidence to i it. Glenn vs, 
Black etal .0s0000s bleatiniipinatislien-sntssitatebisnvneniiiaenents 393 
3. The ji. fas. in favor of the usees, named in the decla- 
ration, against the defendant whose property was sold, 
are proper evidence in the cause to show their interest. 


Ibid, 
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4, The declarations, admissions and promises made by 
an executor or administrator, after being clothed with 
his fiduciary character, are admissible against the es- 
tate in any suit by or against the representative in 
that character. Lawson vs. Powell.......+00 eocenccecieb 

5, It is competent to put in evidence outside statements 
of a witness for the purpose of impeaching him, a 
proper foundation first being laid for their introduc- 
tion: Floyd ve. Wallaee:s:..issiee: ssc. itcivethussoseedl ; 

6, An order of the Court of Ordinary, granting leave 
to defendant to sell the timber for which the suit is 
brought, is admissible as evidence on the trial of the 
suit. Ibid. 

7, Admissions by the administrator, admissible to charge 
the assets of intestate in his hands. J bid. 

8. In a contest for administration on the estate of an in- 
testate, whose sole heir at law is an infant, pending on 
appeal before the Superior Court, between two collat- 
eral kinsmen of the infant, a judgment of said Court 
between the same parties in a contest for the guardian- 
ship of the infant, awarding the guardianship to one 
of them, is admissible as evidence, to aid the jury in 
the proper exercise of their discretion in rendering a 
proper verdict. Watson va. Warnock.......00«. bdeccesits 

9. Whether, in such a case, the granting a supersedeas 
would render the judgment superseded, inadmissible ? 
Query. Ibid. 


See Criminal Law, 2, 8, 11, 12, 13, 16, 24. 
“ Error, 1. 

“ Notice, 4. 

“ Partners and Partnership, 2, 3, 5. 

“ Sale, 4. 


EXECUTION. 


1. In a claim case, an entry that a previous levy was 
dismissed, by order of the plaintiff, sufficiently ac- 
counts for the levy. The entry might require some 
explanation in a contest between a third person as a 
security, for instance, and the plaintiff in fi. fa. Hard- 
wick & Smith vs Whitfield........00+ yilsiitedasswibiieel sot 
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1. A suggestion as to a proper construction of the Act 

of 15th January, 1852, entitled, “An Act to regulate 

the mode of suing the bonds of Executors, Administra- 

tors and Guardians.” Evans et al., Lipscomb et al...... 71 
2. Where a testator nominates two executors—one of 

whom only qualifies—employs an attorney in behalf 

of the estate, and dies before the services are paid for, 

and the other executor qualifies, he is liable to be sued 

as such in a Court of law for thefee. Williams et al., 

on Ser BRA hhh tad 195 
3. The payment of money by one executor into the 

hands of a co-executor on notes given by himself to 

the other for the purchase of property belonging to 

the estate sold by the co-executor, is not such an act, 

of itself, as will charge such executor with the subse- 

quent waste or misapplication of the funds of the es- 

tate by the other executor. Mosely et al., vs. Floyd et al 564 
4, After being clothed with his fiduciary character, the 

declarations, admissions and promises of an executor 

or administrator are admissible against the estate, in 

any suit by or against the representative in that char- 

acter... Laweon 0s. Powell... i. .i000<s.00cesesesseses ccests 681 
9. Admissions by the administrator are admissible to 

charge the assets of his intestate. Floyd vs. Wallace.. 688 


FAILURE OF CONSIDERATION. 
See Contract, 1. 


FORMER RECOVERY. 


1, “To determine whether a former recovery is a bar to 
a subsequent action, a good test is, whether the same 
evidence will support both actions.” Lynch vs. Jack- 
ME iccasviovessvensatsseccsbersy obeessee wesinegdsiesedecseeonce 668 
2. Where a suit is brought against one individually, 
and he defends under the title of another, to make 
the judgment a bar in another suit, at the instance of 
that third person, the pleadings should show that there 
was privity in representation between the defendant 
and that third person. Ibid. 
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3, When a trust terminates before final judgment ina 
case, the cestui que trust should be made a party, by 
notice or otherwise, to the proceeding ; otherwise, the 
judgment is no bar. bid. 


FRAUD. 


1, When a suit is pending against two, one of whom is 
entitled to a good defense, and counsel is employed to 
file that defense, and a judgment is given, subsequent- 
ly, on the agreement of the plaintiff’s counsel, and the 
other defendant on indulgence to such other defendant, 
the agreement is a fraud on the other defendant, and 
does not bind him. Sharman vs. Morton.......0.00000 24 


See Hquity, 11. 
“ Charge of the Court, 3. 
“ Fraudulent Conveyances, 1. 


FRAUDS—STATUTE OF. 


1, A verbal contract made on the 14th December, 1856, 
for the rent of house and lot, for the year 1857, is an 
agreement not to be performed within the space of one 
year from the making thereof, and, therefore, void 
under the statute of frauds, etc. Atwood vs Norton.. 507 
2, Land of J. C. & W. was sold at public outcry, and 
bid off and paid for by one S.—J. C. & W. being 
present and assenting to the sale, but no deed or 
memorandum in writing thereof was ever made to S., 
in execution of that sale. §S. subsequently sold and 
conveyed the land by his own warranty deed, and as his 
own, to one K. On the trial of ejectment brought by J. 
C. & W. against K. for the land: Held, That the sale 
and purchase by 8. did not defeat their title, nor were 
they estopped by that sale; although they had pre- 
viously agreed, in writing, that the land should be 
sold, and had also appointed S. for them, and in their 
_ name, as their attorney, to sell the land. Kellum vs. 
Doe ex dem. Allen eb Al.occcrcovercsrscersccceseorecsecees 544 
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FRADULENT CONVEYANCES. 


1. A deed made, pending a suit to a trustee for the ben- 
efit of the wife and children, to defeat the collection 
of such recovery as might be had in that suit, is 
fraudulent and void as to the judgment recovered in 
that suit, whether the grantees had notice of the fraud- 
ulent intent or not. Wise et al., vs Moore............ 148 


See Equity, 11, 12. 
“ Gift, 4. 


FREEDOM. 


1. The question, whether negroes are free or slaves, 
cannot be adjudicated under a possessory warrant. 
Cnn 00k. BB ii ch db ineticdesticdaethd eendsreenede 328 


GEORGIA MILITARY INSTITUTE. 


1. The Georgia Military Institute cannot be made 
chargeable through its Board of Trustees, upon a con- 
tract, made with the Board of Visitors—the latter 
acting under a special delegation of power from the 
State, within the scope of their authority. Georgia 
Military Institute vs. Simpson....crecseeserceecscesesecaes 273 

2. Is the Georgia Military Institute sueable at all?— 
Query. Ibid. 


GIFT. 


1. The general rule governing parol gifts of chattels, is, 
that to constitute a valid gift, there must be an actual 
delivery of the chattel at the time of the gift, accom- 
panied by words characterizing the act as a gift ; and 
the act done and the words spoken must clearly estab- 
lish the transfer of dominion over the chattel from 
the donor to the donee. Evans et al. vs. Iipscomb et al., 71 

2. A delivery of chattel preceded and followed by de- 
clarations of the party delivering it, that he had given 
the chattel to the party receiving it, though none of 
those declarations were precisely contemporaneous 
with the act of the delivery, may constitute a valid gift, 





48 
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provided that the delivery be followed by a continu- 
ing possession in the party setting up the gift, of such 
a character as fo indicate an abandonment of domin- 
ion by the former owner, and its acquisition by the 
possessor; and all the facts evincing change of do- 
minion should be closely scrutinized. Ibid. 

g, A father sent a slave to his son, by “a little boy,” the 
child of that son, in the year 1837, calling no wit- 
ness to the gift, and using no words at the time cre- 
ating a trust, or placing any limitations or conditions 
upon the gift. The son received the slave, treating 
her as his own, and paid taxes for her as such, and 
she was generally known as his property ; was seized 
in execution and sold for his debts, but permitted by 
the purchaser to return to his possession, that he 
might have an opportunity of redeeming her: Held, 
that in a suit against this son, for the slave, by a ven- 
dee of the purchaser at sheriff’s sale, the testimony 
of defendant’s father (then eighty-five years of age,) 
taken after a lapse of more than twenty years, that 
the gift, in 1837, was to the wife and children of de- 
fendant, and not to himself, is insufficient to bar a re- 
covery by plaintiff. Lemon vs, Wright........0scesees . 317 

4, A parol gift, as above described, cannot, by deed of 
the donor, made in September, 1839, by procurement 
of the son, be so qualified as to vest the property in 
the son as trustee for his wife and children, in preju- 
dice of the rights of a creditor to whom the son be- 
came indebted in 1838, who commenced suit for the 
recovery of his debt in July, 1839, and recovered 
judgment in January, 1840; nor in prejudice of the 
rights of a purchaser of said slave, at sheriff’s sale, 
under that judgment. As against such creditor or 
purchaser, the deed is a nullity. Ibid. 


See Deeds, 2. 
GRANTS. 


1, It is not necessary for the validity of a grant of land 
, from the State of Georgia, that there should be a re- 
cital in the grant, that the surveyor of the county 
wherein the land is situated, had advertised his sur- 
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vey of the premises granted, according to Law. Doe 

ex dem. Dooley vs. Roe & McCurley....csscceceveccve seen 539 
2. In an action to try the title to real estate, between 

parties both of whom claim title by grant from the 

State of Georgia, a grant will not be held invalid, be- 

cause it conveys to one person more than one thousand 

acres of land. Ibid. ; 


GUARDIANSHIP. 


1. In Georgia, no one has a right to the guardianship of 
an infant under the age of fourteen years, other than 
his own; but the power of appointment is vested in 
the Ordinary, for the benefit of the child. Watson 
IE adnienininirnintiinmpinamnatomenese 719 

2. On an appeal from the grant of guardianship to the 
Superior Court, the whole case goes up to be tried 
anew. The discretion given by law to the Ordinary, 
vests by the appeal in the Superior Court for the pur- 
poses of that trial. Ibid. 

3. The question for trial inthe Superior Court is one of 
fitness for the office, and therefore a proper one to be 
submitted to the jury on the proofs, bid. 

4, The requests of the parent of the infant, on his death- 
bed, as to the guardianship of the person and prop- 
erty of the child, is a proper circumstance to be con- 
sidered by the jury, and all other things being equal, 
sufficient to turn the scale. Ibid. 


HUSBAND AND WIFE. 


1, A conveyance from a husband to his wife directly, 
will be supported in equity, as against his representa- 
tive, under circumstances showing the absence of 
fraud, and a clear intention to settle the property 
upon her, or upon her and her children, especially if 
he derived the property through her. Johnson vs. 
FB cre sscacenncece coovenhegs eoneebpyerraconsngsntosensoessere 720 

See Separate Estate, 1. 


INDORSERS. 


See Sureties and Endorsers, 2. 
“ Promissory Notes, 1. 
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INJUNCTION. 


1, In an application to dissolve an injunction, new mat- 
ter not responsive to the allegations of the bill cannot 
be considered, especially when the new matter is im- 
material. Laub e¢ al., vs. Burnett et al....cc-cececseeees 

9, An injunction will be refused on the coming of the 
answer, if the equities are fully denied. Cross vs. 


PAYNE .ssecscccrscsescevccscerece soeeeccececsceceece senses sense 


See Equity, 4, 8, 13. 
“ Equity Practice, 1. 


INSANITY. 


1. The doctrine of moral insanity, or irresponsibility for 
crime, from an inability to control the will, from the 
habit of indulgence, has no foundation in the law, and 
the consciousness and consciences of mankind, in all 
ages, have been opposed to it. Choice vs, The State... 


See Criminal Law, 17, 18, 19, 23. 
INTERROGATORIES. See Practice, 6. 
JUDGMENT. 


1, A judgment of a sister State, authenticated accord- 
ing to the Act of Congress, is conclusive on the defen- 
dant as to all questions that he could have been heard 
on in the Court when and before the judgment was 
rendered, but does not preclude the defendant from 
pleading any special matter in avoidance of the judg- 
ment, such as fraud in its rendition, want of notice, 
ote, Sharia te. Moves... 6. c.iiessis veveenenvsedoues 

2. Pleas of infancy, non est factum, and want of con- 
sideration in and to the note, or cause of action on 
which a judgment is rendered, are not proper replies 
to a suit on the judgment. Ibid. 

3. An order of magistrates, or of a magistrate, before 
whom a possessory warrant is returned, dismissing the 
warrant, without any reason stated in the order, or 
appearing in the record, will not be regarded as an ad- 

VoL, xxxI—51, 
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judication of the right of possession in favor of the 
defendant, but as a non-suit, or dismissal in the na- 
ture of a non-suit. Roseberry vs. Roseberry............ 122 
4, It is the duty of the magistrate, or magistrates, try- 
ing such a case, (unless it be dismissed on motion of 
plaintiff’s counsel, or by reason of some defect or in- 
formality, without a decision on the merits,) if they ! 
find, from the evidence, that the property in dispute 
was last in the peaceable possession of the defendant, 
to give judgment in his favor, and order the proper- 
ty to be delivered over to him, upon his compliance 
with the requisitions of the statute. Ibid. 


See Former Recovery, 2, 3. 
“« Fraud, 1. 


JURISDICTION. 


1. The Courts of equity of the State of Tennessee have 
jurisdiction of persons residing in the State of Geor- 
gia, who are parties to proceedings in that Court, and 
who appear and answer, and are heard in the same. 


Loyd, Perryman & Mills vs. Hicks........ itrenieanaioasiien 140 


See Executors and Administrators, 2. 
“ Equity, 19. 
“ Divorce, 1. 


JURY. 





1. The law providing that in the same county, the 
Judge of the Superior Court shall draw a panel of 
grand jurors and a panel of petit jurors for each 
week of the term of the Superior Court, does not dis- 
qualify a juror from serving more than one week of 
the term. It, at most, only confers a privilege of ex- 
emption, which may be waived. And if the same ju- 
rors who served during the first week, voluntarily 
serve during a week intervening, as stated in the pre- 
vious note, and a defendant in a criminal case consents 
to be tried during that week, and fail to challenge the 
array of jurors when presented, a motion in arrest of 
judgment after conviction will not be sustained. 
McAfee vs. The State...... ssebeoonys paenerpeabckdunonennente 411 
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9. A jury having had the case in charge for several 
hours, and being unable to agree, were informed by 
the sheriff, in whose custody they were, that “ unless 
they should agree speedily, the Judge would take 
them with him to Elbert county, and that he (the 
Judge) was making preparations for that purpose :” 
Held, that this was a sufficient ground for setting 
aside the verdict and awarding a new trial, even 
though the repsesentations made by the sheriff be un- 
true, Gholeton vs. Gholeton.......0s00dovcsvenssccescesie 

3. In polling a jury, the better course is to begin with 
a distinct reading of the verdict returned, calling their 
attention to it, and then (calling them seriatim by 
name) to propound to each the question, “ What say 
you, Mr. Juror, is this your verdict, or is it not? But 
where there is a genuine verdict for the defendant, 
the question, “ Mr. Juror, do you find for the plain- 
tiff, or for the defendant?” is equivalent, and the poll- 
ing legal. Black et al., vs. Thornton......ccecccceesesees 

4, The jury being polled in this form, each juror an- 
swered, that he found for the defendant, but some four 
or five added, each for himself, to the response, that 
“he was not satisfied,” or “not fully satisfied,” or 
said, “ he was not fully satisfied, but with the lights 
before him, found for the defendant”: Held, 1. That 
freedom from doubt, especially where the finding was 
for the defendant, is not required. 2, That a verdict 
so rendered is unanimous and legal. bid. 


LANDLORD AND TENANT. 


1. The relation of landlord and tenant must exist, to 
maintain the action of use and occupation ; that is, 
there must be a contract, either express or implied, 
and it cannot be implied when the possession is ad- 
verse to the title. Littleton vs. Wynt.....cecesceseeeees 


LEX FORI. 


1. The grounds of divorce are regulated by the lex fort. 
Standridge vs. Standridge..is.:sccescscsssrescserwasdecedss 


See Contract, 2. 
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LIEN. 


1. Livery-stable keepers have no lien as such, but they 
may acquire a lien by special contract. Jackson, Cook 
& Co. v6.. Holland.....0000s0eveececees cgi thiteidiiasabdaseddan 339 


LIMITATION OF ACTIONS. 


1. If J collects money for C, and, when sued by C on a 
different demand, claims as a credit an amount paid 
to G, for C, the statute of limitations will not inter- 
pose to protect J from accountability to C for the 
money then collected and paid out for C. Collins vs. 
DA potk ya thxoncitesthinvdinsbee wsancsevetegasbeepeensnasinnnsete 625 

2. A payment made by a debtor to one who is a mer- 
chant, on a note then due to him, on the Sabbath day, 
is not such acknowledgment of the debt as from 
which the law will presume a promise to pay sufii- 
cient to take the case out of the statute of limitations. 
The transaction being in violation of the law, no 
binding promise, either express or implied, will be 
presumed therefrom, to prevent the statutory bar 
from attaching to the debt. Dennis vs. Sharman et al., 607 


LIMITATION OF ESTATES. 


1, There being in a marriage settlement after the termi- 
nation of two estates for life, and upon failure of issue 
of the marriage, a limitation over “to the heirs of 
S. A. (the grantor.”) Held, that the remainder-men 
took as heirs, not as purchasers. King et ux. vs. Dun- 
ea Wh al cic Gia cats iis and Vries thetadinenstasivisbainsesis 743 


LIVERY STABLE KEEPERS. See Lien, 1. 
MISTAKE OF LAW. 


1. Mistake of law is a good defense against an action 
to recover money, under a contract of purchase, where 
there is a full knowledge of all the facts; provided, 
the mistake be clearly proven, and the plaintiff can- 
not, in good conscience, receive the money sued for. 
Cdllier 00. Perboraan tt Ghiccsscosscivcvvetasessesecesocevies 117 
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2, The defense is available (the proofs being clear and 
indisputable,) in an action brought by a sheriff for the 
use of a defendant in execution against the first pur- 
chaser at a sheriff’s sale, to recover the difference in 
amount between the first and second sale, under the 
Act of the 27th December, 1831, Cobb’s Digest, 531. 
Ibid. 


MONEY SENT BY MAIL. See Payment, 2. 
NEW TRIAL. 


1, When a new trial is moved for, on the ground of 
newly discovered evidence, and the facts expected to 
be proved, constituting the newly discovered evidence, 
are stated in the affidavit of the witness, are strong, 
and the verdict rather preponderates against the evi- 
dences, anyhow, a new trial ought to be granted, if the 
newly discovered evidence would completely turn the 
scale. Sharman vs. Morton... ......ccecssovscseccecsevees 

2. Newly discovered evidence, notwithstanding it re- 
lates to the verbal admissions of the party, going to 
show that he has recovered wrongfully, is a good 
ground for granting a new trial.. Collins vs. Loyd... 

3. When the verdict of the jury is strongly and decidedly 
against the weight of evidence in a criminal case, the 
Court will order a new trial. Aaron vs. The State... 

4, When the verdiet is decidedly against the weight of 
evidence, a new trial will be granted. Doyalet al., vs. 
CL. ee ee 

5. When four are indicted for disturbing religious ser- 
vice, and one of them who participated in the dis- 
turbance is convicted, a new trial will not be granted 
on the ground that the verdict is contrary to evidence, 
there being sufficient evidence to warrant the convic- 
tion. Stewart vs. The State......cecccccccseccsccscseseceees 

6. Where all the evidence has been allowed to go before 
the jury, and the Court is satisfied that the verdict is 
fully sustained by the proof, and the ruling of the 
Court upon the case is more favorable to the defendant 
than he had any right to ask or expect, a new trial 
will not be granted. McGinniss vs. The State ........ 

7. When a bill is filed to rectify a deed of gift, and 


789 


34 


128 


167 


198 


232 


236 











790 INDEX. 


upon satisfactory proof, supported by strong corrob- 
orating circumstances, the jury decree for the com- 
plainant, and the Circuit Judge refuses to grant a 
new trial, this Court will not disturb the judgment, 
especially where the question is one of fact only. 
Webster vs. Brazelton et al...cccccccccccccccccccccccccscece 284 

8. Where the damages are excessive, resulting probably 
from the fact that the whole law of the case has not 
been presented so full to the jury as it should have 
been, a new trial will be ordered. Beggarly vs Craft. 309 

9, A new trial will not be granted when the verdict can 
be supported by the evidence. Palmer vs. Clark and 
WHI bas siwdvnnc cniddoe fhees/dscbesweradecteredevnposeeseencorone 351 

10. When the verdict of the jury is for the plaintiff, 
and there is sufficient evidence to authorize and re- 
quire the jury to so find, and the Court below grants 
a new trial, that judgment is erroneous and will be 
reversed. Augusta Manufacturing Co. vs. Welborn.... 365 

11. The interference by this Court with the discretion 
of the Court below in granting or refusing new trials 
is madea duty by the New Trial Act of 1853-4. 
Ibid. 

12. A motion for a new trial, on the ground of newly 
discovered evidence, is properly refused, it it appear, 
first, that two of the witnesses whose evidence is al- 
leged to have been newly discovered were subpcenaed 
by the defendant, and in attendance, and that the 
third proves the same facts as they—due diligence not 
having been shown; secondly, that the newly discov- 
ered evidence is only cumulative; thirdly, that their 
knowledge, showing a conspiracy had not been com- 
municated to the defendant before the stabbing ; 
fourthly, that the newly discovered evidence would 
not, probably, and should not have varied the result. 
Bai fee te: The Bethe ii csisviis, cinds ies evncedssvsesseesvs 411 

13. When the law has been substantially administered, 
and the evidence is doubtful, to say the most of it, 
the verdict of the jury will not be disturbed. Hadley 
As bciiesie avbaacxtnvbnecitiasywinnaasterseehibuntvcdeuios 492 

14. When the verdict of the jury is strongly and de- 
cidedly against the weight of the evidence, and the 
Court is satisfied that justice has not been done,a new 
trial will be granted. Maddox vs, Simmons & Griffin. 512 
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15. There being but one witness to a material point in 
a case, and he standing self-contradicted before the 
jury, a new trial will not be granted, because the jury 
found against his evidence. Strozier vs. Carroll...... 

16. A party to a libel for divorce, who may be dissatis- 
fied with the first verdict, has a legal right to move 
that the verdict be set aside and a new trial granted. 
Gholston ve. Gholaton vs cove ov sivssscosiecvesssedvcvoondir eve 

17. The sheriff having a jury in charge, represented to 
them that the presiding Judge intended to, and was 
making arrangements to take them with him to an- 
other county unless they speedily agreed upon a ver- 
dict: Held, That this was sufficient for a new trial, 
even though the representations were untrue. bid. 

18. When the verdict is without evidence, a new trial 
must be granted. Gault & McPherson vs Carmichael 
H OO .crnrecitissersiiodsvevddectdeabsdlsrGatngscmerbadtnbden oe 

19. When a fact is abundantly and confessedly prove 
by the testimony on both sides, the admission of im- 
material evidence to the same point, though illegal, 
will not entitle the opposite party to a new trial, 
Desverges vs. Desverges......scss0e veo okenddanenebiibenii a 


See Criminal Law, 25. 

“ Error, 3. 

“ Newly Discovered Evidence, 1. 
“ Practice, 7. 

“ Verdict, 1. 


NEWLY DISCOVERED EVIDENCE. 
1. When counsel for movant states, in his place, that 


the evidence is newly discovered, add the affidavit of 
the witness by whom the new facts are to be proved, 


791 


557 


625 


737 


753 


states that he had not previously communicated the — 


facts to him, this is sufficient evidence of its being 
newly discovered to authorize the Court to grant the 
new trial. Sharman vs. Morton......ssccccseccesceseeees 


See New Trial, 1, 2, 12. 
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NOTICE. 


1. A purchaser without notice of a voluntary deed, is 
not protected as against such deed, unless both parties 
derive title from the same source. Palmer vs Clark 
NE: MER soins stneniiqhersat oreasiaskentermpaseeeeneyese 351 

2. A mere rumor or vague report brought to the knowl- 
of a purchaser for valuable consideration, at or be- 
fore the purchase, that there was an outstanding claim 
or conveyance, or by, or to whom made, is not such 
notice as will vitiate his title in favor of a volunteer. 
Bn 6h. 0h; BRO icc cermnsmaerninwen 641 

3. A volunteer will be preferred over a purchaser for 
value with notice of the volunteer’s title. bid. 

4, Under the facts of the case of Black et al., vs. Thorn- 
ton, a conversation between the donor who was defen- 
dant in fi. fa.; his son who was the father of the 
donees in the voluntary deed, (under age at its date,) 
and who by the terms of the deed, took a usufruct in 
the property ; the purchaser at sheriff’s sale when the 
property was sold, anda person specially selected as 
adviser and witness in the matter, occuring before the 
sale and referring to matters in dispute in the case, 
held to have been properly admitted in evidence, and 
considered by the jury in determining the question as 
to whether the purchaser at said sale had notice of 
the voluntary deed. Black et al., vs. Yhornton...... 642 


PARTIES. 


1. Ina suit by the sheriff to recover the bid of a pur- 
chaser at sheriff’s sale, it is no misjoinder of parties 
to introduce as usees, the names of several plaintiffs in 
ji. fas. all of whom claim a participation in the fund 
sued for, and whose interests are of the same nature. 


AG, IR ME AE nscticibitinvennnisvuleheriarenitepents 393 
2. Parties not appealing from a first verdict are bound 
by it. Pierce vs. Chapman et al....... iesiisilthinnsuepreness 674 


See Banks and Banking, 2 
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PARTNERS AND PARTNERSHIP. 


1, When money, belonging to plaintiff, in the hands of 
one partner of a firm, by whom it was collected for 
the plaintiff, is used by such partner in the business of 
the firm, the firm is liable to plaintiff for the same, 
whether the money was known by the other partner 
to be the money of the plaintiff or not. Welker vs. 
Wbaee iisiieiiscdiis Li Aiuiteisivte tle éecdaLechs sabbebas 362 

2. The liability of one of two defendants, depending 
upon the question whether he was the partner of the 
other, who signed a note sued on with a signature 
purporting to be that of a firm, and of articles of 
partnership between them being offered in evidence, 
and their execution proven, it is not competent for 
the defendant, resisting a recovery against him, on 
cross-examination to ask the witness who proved the 
execution of the articles, what was said between the 
parties contracting, immediately after the execution 
of the articles, as to reason why a firm-name was not 
adopted, and also as to the right of one partner to 
sign the name of other. Pursely vs. Ramsey......... 403 

3. In such a case, it is competent for the plaintiff, by 
proving dealings of the defendants with other per- 
sons, before the making of the note sued on, to show 
dealings on joint account, the use of a firm-name, 
and its recognition by both parties. bid. 

4, It is not necessary that a firm-name be inserted in 
the articles of partnership. The name in which their 
business is done, and by which they are generally 
known, becomes legitimately their firm-name. bid. 

5. Declarations of one partner, in the course of casual 
conversations, are incompetent to show either a disso- 
lution of a partnership, or, (if that were established 
by other evidence,) to affect parties not present, with 
notice of a dissolution. Public or personal notice of 
a dissolution of a co-partnership once existing, is 
necessary to affect persons not previously dealing with 
the firm, Ibid, 

6. Three persons being partners in mercantile business, 
evidence that one of them sold out his interest in the 
stock of goods on hand, but not in the notes, accounts 
and other assets of the firm, to a fourth party, who 
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formed a new mercantile partnership with the other 
two under a different firm, style and name, is not per 
se proof of a dissolution of the first partnership. 
Coady da: Oedap th tthcstinvisisn snes sich sneiteds he cnecenaavenasn 619 


PAYMENT. 


1. A Clerk of the Superior or Inferior Court is not au- 
thorized, by law, to collect money on judgments or 
executions obtained in, or sued out of their respective 
Courts, and a payment made to a Clerk, on a judg- 
ment or execution, is not good as a payment against 
the plaintiff. The Bank of Georgetown vs. Ault & 
MOTE hoicsinw in onin. dannsiinn »tatanihsntveneedasnniaiain ternesiaginy 359 

2. Money sent by mail to a creditor is no payment, nn- 
less the debtor have express authority to send it in 
that mode, or such authority can be inferred from a 
usage in business to that effect. Morton vs. Morris.. 378 

3. That a note was given as a payment, and not as a 
mere memorandum, may properly be inferred from a 
receipt given therefor, in which the note is treated the 
same as money paid at the same time, and from the 
fact that two and a half years elapsed before any at- 
tempt is made to treat it other than as a payment. 
Mosely ef. al., v8. Floyd e. dh...cccccccccescsccccvoscrces 564 


PERJURY. 


1, An action of trespass was brought by A against B 
for forcibly entering upon his premises, and cutting 
down and carrying off his timber trees, and removing 
his fence and gate. C was examined as a witness in 
the case, and not only testified as to the particular in- 
jury charged in the case, but also as to the damage 
done the plaintiff’s stock; denying that he (the wit- 
ness) had any interest in the same: Held, That all 
these statements were material *in the case, and that 
if he swore knowingly, wilfully, absolutely and false- 
ly, as to any of them, he was guilty of purjury. Sal- 
mons v8. Tait....... Weee sdedoveesesocede ee iasets pid Vaden sseee . 676 
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INDEX. 
PLEADING. 


1, Pleas of infancy; non est factum, and want of consid- 
eration in and to the note, or cause of action on which 
a judgment is rendered, are not proper replies to a 
suit on the judgment. Sharman vs. Morton......... 


See Contract, 1. 
PRACTICE. 


1, When the presiding Judge, in the absence of the 
party for whom the motion for new trial is made, has 
a doubt whether the additional evidence stated, is 
newly discovered, the Court ought to grant the rule 
nisi, so as to give the party an opportunity to be 
heard on that subject. Sharman vs. Morton......... 

2. It is an extreme case, which will justify the Court in 
dismissing the plaintiff’s case for not answering in- 
terrogatories filed by defendant under the Acts of 
1847 and 1850—especially where service has been 
made on counsel only—the party having removed 
beyond the jurisdiction of the State, and to parts 
unknown, before the filing of the interrogatories. 
It would be better, generally, in the first instance, 
to impose terms less stringent. Dawson vs. Callaway 

3. When a case has been withdrawn or dismissed, with- 
out a finding by the jury on the facts on which the 
defense rests, and the Court below allows it to be re- 
instated, this Court will not interfere with that dis- 
cretion. Vanzant, Jones & Co. vs. Arnold, Hamilton 
ANd JOhNGOM..00scrcsccecscrecvecsedscedicocessivosdosinccseosies 

4, If no plea is filed at the appearance-term, the case— 
under the Act of 1799—is in default, and the Court 
has a right, if it be insisted upon, to require the cost 
to be paid before the default can be opened. John- 
son, Mitchell & Co. vs. Durham, Alling & Co.....+00 

5. If the general issue, or any other plea, has been filed, 
and the defendant claims the right to amend his an- 
swer by filing an additional plea, the Court has the 
right to exact the cost as the price of this privilege 
and to reject the plea, if it be not paid. Ibid. 

6. Cot missions to take the depositions of witnesses, in 
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answer to interrogatories, being returned into Court, 
and opened more than one day before the cause was 
called for trial, a party, who upon inspection of the 
papers so returned endorsed upon them certain objec- 
tions in writing, (for causes other than irrelevancy,) 
but does not call the attention of the Court to them 
before the cause is submitted to the jury, is not enti- 
tled to be heard upon them, when, in the progress of 
the cause, the depositions are offered in evidence. The 
objections must not only be “taken” but “ determined,” 
before the cause is submitted to the jury. The onus 
is upon the party objecting, to invoke, in due time, 
the judgment of the Court upon his objections. Ghol- 
Ee LN eM EIN 9 NT AI SEEN! 625 


7. The Court below commenced the final charge to the 
jury before twelve o’clock on Saturday night, and 
concluded it after that hour. The jury remained in 
their room until after the Sabbath had passed away, 
and then returned their verdict: Held, that this does 
not vitiate the verdict, notwithstanding there may be 
reason to believe that they came to an agreement on 
the Sabbath day, and notwithstanding the Judge 
caused the jury, by consent of parties, to come into 
Court on the Sabbath, but upon the withdrawal of the 
consent by one party, remanded them before the ver- 
dict had been read. Ibid. 

8. Notwithstanding proceedings have been irregularly 
conducted, yet, if no principle has been violated or 
right infringed, and the parties have reached the same 
result as they would have attained if everything had 
been formally transacted, the matter will not be dis- 
turbed. Barksdale vs. Smith, Bell & Co.....scece-ceees 671 

9. Where, in a contest for the administation of an es- 
tate, the sole distributee of which was an infant, the 
the record of a judgment, in the same Court, and be- 
tween the same parties being offered in evidence, it 
was not error in the Court to refuse an application of 
counsel objecting to its admission, to suspend the cause 
on trial, and allow him time to except to the judg- 
ment offered in evidence, and obtain a supersedeas, 
with a view to its exclusion as evidence. Watson vs. 
UM ica sscccowiddiestcavicbedcesh Sie baqutedsnsdaccibae gee 694 

10. In ex parte proceedings, under special authority, 
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great strictness is required. D’Antignac vs. City 

Cbatiell OF ANAU ie n<cnsiconsensssnelenramenatecaail 700 
1], In proceedings under statute authority, whereby a 

man may be deprived of his property, the statute must 

be strictly pursued. Compliance with all its prerequi- 

sites must be shown. Jodid. 


See Criminal Law, 12, 14. 
“ Witness, 6. 


PRACTICE, SUPREME COURT. 


See Equity, 8, 20. 
“ New Trial, 7. 
“ Practice, 3. 


PRISON BOUNDS. 


1]. When one is arrested under ca. sa. and gives bond 
for prison bounds, and subsequently escapes there- 
from, the fact that the plan of the prison bounds has 
not been returned and recorded on the minutes of the 
Superior and Inferior Court as required by the stat- 
ute, does not affect the validity of the bond. Gallo- 
ene 26 Gh, Gh, NB sa cesensarexcarensns seeseaeenmmattatenteaal 586 


PROCESS. 


1, Writing and signing a process on a separate paper 
from that on which the original petition is extended, 
and then placing the paper, containing the process, 
loosely within the folds of the petition, is not a com- 
pliance with that provision of the Judiciary Act of 
1799, which requires that process shall be “ annexed” 
to the petition. The process must be extended on 
the same paper on which the petition is written, or if 
on a different paper, the two must be firmly united by 
wax or tape, or in some other secure method. Bal- 
bard oa. TROON s 0.105 004904000460 <nniehsaginbantanmeabalan 503 

2. The delivery of a copy of the process, with a copy of 
the petition to the defendant, is essential to perfect 
service, and to give the Court jurisdiction of the case. 
Ibid. 








798 INDEX. 
POLLING JURIES. See Jury, 3, 4. 


POSSESSORY WARRANT. 


1. An order of magistrates, or of a magistrate, before 
whom a possessory warrant is returned, dismissing the 
warrant, without any reason stated in the order, or 
appearing in the record, will not be regarded as an 
adjudication of the right of possession in favor of 
the defendant, but as a non-suit, or dismissal in the 
nature of a non-suit. Roseberry vs. Roseberry....... -- 122 

2. It is the duty of the magistrate, or magistrates, try- 
ing such a case, (unless it be dismissed on motion of 
plaintiff ’s counsel, or by reason of some defect, or in- 
formality, without a decision on the merits,) if they 
find from the evidence, that the property in dispute 
was last in the peaceable possession of the defendant, 
to give judgment in his favor, order the property to 
be delivered over to him, upon his compliance with 
the requisitions of the statute. Ibid. 

3. If it appear that father and son live together on the 
premises of the father, where there are, also, certain 
slaves, previously the property of the father, and in 
his exclusive possession, but placed by him under the 
control and management of the son ; and if he, capri- 
ciously, leave the premises, taking the slaves with 
him, the father is entitled to the restitution of them 
under a possessory warrant. J bid. 

4, The presumption of law is against the freedom of ne- 
groes, held in servitude; and if the plaintiff, in a pos- 
sessory warrant, make a prima facie case of rightful 
possession of negroes, it is not competent for the mag- 
istrate’s Court, before whom such warrant may have 
been returned for trial, to hear evidence of and to ad- 
judicate the freedom of such negroes. Cone vs. Force 328 


PROMISSORY NOTES. 


1. Defendants negotiated notes with the following en- 
dorsement on the back: “ For value received we as- 
sign the within notes to A, J & H, and H, E, D& 


Co., waiving demand and notice, and guarantee the 
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payment of thesame.” Held, that the defendants are 

liable on said notes as indorsers. Vanzant, Jones & 

Co., vs. Arnold, Hamilton & Johnson. ....essseeeceveesees 210 
9, When the plaintiff does not rest his right to recover 

on the ground that he is an innocent holder, and with- 

out notice, and the note is payable to bearer, and seeks 

a recovery on the merits of the contract, the defendant 

cannot inquire into the title for the single purpose of 

defeating a recovery. Hambright vs. Stover.........++ 300 


RAILROADS. 


1. A wood pile of the Macon & Western Railroad Com- 


pany took fire from the engine passing or standing 
near it, at the Jonesboro’ Station, and the fire commu- 
nicated from the wood pile to the plaintiff’s house 
and destroyed it. Held, 1. That the road had the 
right to have the wood pile at that station, in such 
quantities and to such extent as its agents or em- 
ployees thought proper, etc. 2. That it is error in 
the Court, after laying down the rule of defendant’s 
liability correctly, to add a qualification that has the 
effect of negativing such rule. 3, To make the road 
liable for the burning of the house, it must be shown 
affirmatively, that a fire originated from some act of 
gross neglect, or carelessness on the part of its agents 
or employees. Macon and Western Railroad vs. Mc- 
CON ccs cedeccsngvseettigokeccendipodiigceetnee anata 133 


REFORMATION OF DEEDS. See Equity, 24. 
REVERSION. See Action, 1. 


RIOTOUS HOMICIDE. See Criminal Law, 7. 
SABBATH DAY. 


1. A payment made by a debtor to one who is a mer- 


chant, on a note then due to him, on the Sabbath day, 
is not such acknowledgment of the debt as from 
which the law will presume a promise to pay suffi- 
cient to take the case out of the statute of limitations, 
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The transaction being in violation of the law, no 
binding promise, either express or implied, will be 
presumed therefrom, to prevent the statutory bar 


from attaching to the debt. Dennis vs. Sharman et al 607 


See Practice, 7. 
SALE, 


1. When goods are sold, and nothing is said as to the 
time of delivery, or the time of payment, and every 
thing the seller has to do with them is complete, the 
property vests in the buyer—the seller being bound 
to deliver them whenever they are demanded, upon 
the payment of the price—the buyer having no right 
to the possession of the goods till he pays the price. 
SI GR. ARID sch tena antieatoIeadnnse base rpnnecies 

2. The assent of the vendee to take the specific chattel, 
and to pay the stipulated price, is equivalent to his 
accepting possession; and the effect of the contract 
is, to vest the chattel in the buyer, ete. Ibid. 

3. “The condition of the above and foregoing obliga- 
tion is such that, whereas the said Zadock Ford has 
this day taken possession of the money, notes, ac- 
counts, books, goods, and every thing belonging to 
the late firm of Ford & Speer, and agrees to pay all 
the firm debts. Now, should the said Zadock Ford 
pay all the demands, debts or claims against said 
firm, or cause it to be done, and save the said Hugh 
L. Speer harmless, then this bond to be null and 
void, otherwise to remain in full force and virtue :” 
Held, 1st. That this was a sale by Speer to Ford, 
and not an assignment in trust. And 2d. That 
being a sale, Speer was a specialty creditor only, and 
entitled to damages to the extent of the firm debts 
which he had paid. Speer vs. Wilkins.......ceceeeeeees 

4, The plaintiff brought suit against defendant on ac- 
count, in which were charged articles as sold to defen- 
dant “ per Pate” and “per” others. In proof of the 
account, plaintiff introduced his book of original en- 
tries in evidence, and proved that he kept correct 
books: Held, In the absence of proof to the con- 
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trary, that the presumption was that the goods so 
charged were sold to defendant. Chastain vs. Brown 


SET-OFF. 


See Equity, 1, 2. 
“ Contract, 1. 


SEPARATE ESTATE. 


1. The 5th and 6th items of testator’s will are: 5th, “I 
giye to my son-in-law, John Thrash, the sum of five 
dollars, and no more, of my estate, both real and per- 
sonal, for his full share.” 6th, “I will that my be- 
loved daughter, Mary B. Thrash, that she shall keep 
the nagroes she has now in her possession, for her only 
use, and for the use of the lawful heirs.of her body 
during life:” Held, That whatever interest the wife 
did take in the negroes under these clauses, was to 
her separate use, and to the exclusion of the husband, 
and that she was entitled, in an action of trover, to 
recover against one holding the property (vested by 
the will) under the husband, to the extent of that in- 
terest. Theta ce. Bordl.cesssscceysossesucaseccéinackues 


SHERIFF'S SALE. 


— 


. No recovery can be had under the statute in favor of 
a plaintiff in execution, who negligently or convin- 
ously failed to place his execution in the sheriff’s 
hands, until after the sale, against a purchaser, him- 
self a junior plaintiff in execution, who levied on the 
property, brought it to sale, ascertained what liens 
were in the sheriff’s hands—purchased only to secure 
his own debt, or a portion of it, and after the sale, 
offered to settle with the sheriff, by paying off all fi. 
fas. in his hands, at the time of the sale, older than 


- his own, and by crediting the remainder on his own 


execution ; nor in favor of any plaintiff, whose execu- 
tion the purchaser offered to pay after the sale. 
Glenn 08. Blaok 6 alesccccorccscoscocescesssecvercecnguncs 


2. The provisions of the Judiciary Act of 1799, making 
VoL, xxxi—62, 
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it the duty of a sheriff to advertise his sale of prop- 
erty seized under execution, in three of the most pub- 
lic places in the county, had not been repealed by 
subsequent legislation, but is still of force, and if he 
neglects to perform this duty, and injury results there- 
from, he is liable therefor, to the extent of the dama- 
ges sustained. Johnson vs. Reese.....ecccccessescscceees 601 


See Mistake of Law, 1, 2. 


SLANDER. 
See Evidence, 1. 


SPECIFIC PERFORMANCE. 


See Equity, 14. 
“ Equity Practice, 2. 


STABBING. 
See Criminal Law, 8, 10. 


SURITIES AND INDORSERS. 


1. Before a surety can be discharged on account of in- 
dulgence given to the principal, the creditor must 
know that the surety is such. Howell vs. Lawrence- 
Os AES TG OO ois g vane npacnecansiccticnescacesces 663 


2. Does the remedy given by the Act of 26th December, 
1826, to sureties and indorsers to compel suit on notes 
(by giving notice,) to be brought within three months, 
or they be discharged, affect the contract, or go only 
to the remedy? Vanzant, Jones & Co., vs. Arnold, 
Hamilton & Johnson.....ccccccsercese soctaenanshannteversons 210 


TAXES. 
See City Ordinances, 1. 
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INDEX. 
TITLE. 


When lands of the United States in the State of Ala- 
hama are entered, and paid for to the officers appointed 
by law for that purpose, the certificate given by the Re- 
ceiver to the purchaser, (although no patent appears to 
have e issued,) is sufficient evidence of title to the land 
therein named in the holder to enable him to sue for, re- 
cover and hold such land under the same, according 
to the laws of force in that State. Moore vs. Coulter 


. An exemplified copy (conforming to the provisions 


of the Act of Congress) of a testamentary paper, exe- 
cuted, published, probated and recorded as a last will 
and testament in the State of Maryland, may be a 
good muniment of title to real estate in Georgia, even 
though the will was neither probated, nor recor ded in 

this State. Doe ex dem. Dooly vs. Roe & MeCurley 
Ifa voluntary deed for slaves be signed, sealed and 
attested, but not then delivered by the donor to the 
donee, or to any other person for him, and if before 
the delivery of such deed, a third person purchase 
said property from the sheriff who had levied on it 
as the property of the donor, advertised and exposed 
it legally to public sale, or ‘from. the grantor for a 
valuable consideration, such purchaser acquires a legal 
title to the slaves, as against the volunteers to whom 
the deed was delivered after such purchase, whether 
the purchaser had notice of such previous signing, 
sealing and attestation of the voluntary deed or not. 
And if there be doubt as to the time of the delivery, 
it is the province of the jury to determine whether 
it occurred before or after the sale for value. Black 
Cb Gh. 06s TEU caine cndcecescscscinees onente gs 45) tengo 


» oe mai de a deed of gift toa grand-child of a negro 


girl that belonged at the time to himself, and subse 
quently sold and delivered the negro to one C. who 
bought with notice of the voluntary deed. The ne- 
gro, many years afterward, was found in the posses- 
sion of one P. who purchased and held under G. On 
the trial of a suit, brought by the grand-child and 
her husband against P. there being no evidence to 
show that G. derived his title either from C. or the 
donee. Held, that P.’s title was not protected against 
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bo 


the voluntary deed, by the fact that he purchased 
without notice—that this rule only applies, when 
both parties derive title from the same person. Pal- 
mer 0. lark and wifes. .0r00sdevcersceverisecssenceee rewe 


See Sale, 1, 2. 
TROVER AND CONVERSION. 


. The defendant, against the consent of the plaintiff, 


employed a negro man belonging to the plaintiff, to 
cut timber for him. While so engaged, the negro re- 
ceived an injury from the fall of a tree, from which 
the negro, after being returned to the plaintiff; died. 
Held, for this defendant is liable, in trover, for the 


negro. Tharp 00. ARMIN. cccovissescisésecesiessosee: 
. A. at the request of B. and his wife, purchased cer- 


tain slaves in the year 1841, and placed them in the 
possession of B., promising to convey said slaves in 
such manner as to secure them to the wife and chil- 
dren of B. whenever he should be reimbursed the 
purchase-money and interest. In 1853, not having 
been reimbursed to any extent, A. conveyed two of 
said slaves to B. in trust for his wife and children, 
and one to a daughter of B. At the same time A. 
took one of the slaves home with him, leaving one 
undisposed of, in B.’s possession, as before. In 1859 
A. made a demand of B. for that one, and, on refusal, 
commenced this action of trover for that slave. Held, 
first, that the taking home of two of the slaves by A. 
in 1853, was no reimbursement under the original 
agreement, unless he so expressly stipulated at the 
time of taking them, and did not bar his right of ac- 
tion. Secondly, that, even if reimbursed, A. was en- 
titled, at law, to recover the slave, to the end that he 
might convey and deliver her in accordance with his 
original promise. Lemon vs. Wright......ccccesseeees 


TRUSTS. See Equity, 14. Gift, 3, 4. 
USE AND OCCUPATION. 


See Landlord and Tenant, 1. 
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VERDICT. 


1. When the verdict is for an amount greater than the 
evidence warrants, the excess must be remitted, or a 
new trial will be granted. Loyd, Perryman & Mills 
00. FRR sc inics sonrsgvcteeniveseqeccieses¥adé keepin 

2, The first verdict binds the party not appealing from 
it. Piaves: 00s. CRIA 0. exe keen cancensststaniesaniarens 


See Practice, 7. 
“ Wills, 1. 


VOLUNTARY CONVEYANCE. 


1. A party claiming title to property by deed of gift, is 
denominated a volunteer, and a subsequent purchaser 
for a valuable consideration, without notice of the vol- 
untary conveyance, is preferred in law to the volun- 
teer ; but if he had notice before he purchased, the 
volunteer will be preferred over him. Black et al., vs. 
TROP sic vive vec ieerestinensencncencsonseareeedednamas 


See Title, 4. 
WAIVER. 
1. When one of the distributees of an estate consents to 
take the portion of property allotted to him, though 


unequal in value, it is a waiver of any objection for 
want of a just division. Desverges vs, Desverges... 


WARRANTY. 


1, A general warranty of soundness does not extend to 
future casualties of parturition. Hambright vs. Stover 


WIFE'S EQUITY. 


See Equity, 5, 6, 7. 
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WILLS, 4, 


I 

1. The 9th item of testator’s will is as follows: “At m 
death, I give and bequeath to my beloved wife, Eliz- 
abeth Boynton, during her life-time or widowhood, 
the west half of my land, with a good horse and 
farming tools for one horse ; two cows and calves, and | 


one year’s provision for the family, and household be 
and kitchen furniture, sufficient for the use of the 
family ; one bed and bedstead, for the use of the four 
younger children; and one cart and oxen, for the use 6. 


of the family; also, Solomon’s labor is to go to raise 
the children. When the youngest becomes of age, he 
shall be the property of my wife, Elizabeth Boynton, 
and also Floyd, a negro boy, and fifty dollars, for the 
use of the family.” The intended disposition as to 
Floyd being equivocal, and parol testimony being 
let in to show what was the intention. Held, 1. 

That the verdict of the jury must be on the parol 

testimony, and not upon the sense of the words of the 

will. Doyal et al., vs. Smith et al.. ...cccccsseescerssere 198 


See Separate Estate, 1. 
“ Title, 2. 


WITNESSES. 


1. Being an attorney in the cause, does not render a wit- 
ness incompetent, he not having testified to any fact 
derived from his client, or during the existence and 
by reason of the relation of client and attorney. 
Sharman vs. Morton...... ROUT 0 Ene Oe . 34 

2. The sheriff who sues a purchaser to recover a bid at 
sheriff’s sale, is an incompetent witness, unless indem- 
nified against the cost. Otherwise as to a deputy 
sheriff, who neither made the sale, nor is a party to 
the suit. Glenn vs. Black ef dl...cccseccccccscccsseseoses OOD 

3. On a motion to the Court to dismiss an action at law, 
because no process had been annexed to the original 
petition, and none appearing by inspection of the pe- 
tition, the Clerk, whose duty it was to annex the pro- 
cess, is an incompetent witness to prove that that duty 
had been performed. Ballard vs. Bancroft............ 503 
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4, Three persons being sued as partners on a promissory 





note, signed by a firm name, and one of the three 
having pleaded “non est factum,” whilst the other two 
made default; one of the two, so in default, is incom- 
petent on the score of interest, as a witness, to prove 
the liability of the party pleading non est factum. 
Cody ve. Cody, €-O. sicesssesscvccccsscovcnccssecesesccsesonve 
5. The rule of law is, that the credibility of a witness 
is a matter to be determined by the jury. Strozier 
vs. Carroll..-... iseseaseneckesanneies snigketenerscoareeiniele 
6. Where the objects of a cross-examination is to show 
bias or interest so as to impeach the witness, great 
latitude ought to be allowed by the Court, and ques- 
tions if answered in the affirmative that might tend 
in that way, are not pigaeinites Floyd vs. Wal- 
[A062 ovcceroee secces obscene sosveseccenscereccnswesevesess onsne 
See Criminal Law, 9, 13, 24. 
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